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Disclaimer

This report wasvritten according to the EASO COI Report Methodology (20I%)e report is based
on carefully selected sources of information. All sources used are referenced.

The information contained in this report has been researched, evaluated and analysed witetutmo
care. However, this document does not claim to be exhaustive. If a particular event, person or
organisation is not mentioned in the report, this does not mean that the event has not taken place or
that the person or organisation does not exist.

Furthemore, this report is not conclusive as to the determination or merit of any particular application
for international protection. Terminology used should not be regarded as indicative of a particular legal
position.

YwSTFdzaSSQs WNR & Garelusédas gehevicktdrrinslogy SnNhohiryteflegalisEnse as
applied in the EU Asylum Acquis, the 1951 Refugee Convention and the 1967 Protocol relating to the
Status of Refugees.

Neither EASO nor any person acting on its behalf may be held respomsilie fuse which may be
made of the information contained in this report.

The drafting of this report was finalisesh 30 June202Q Any event taking place after this date is not
included in this report. More information on the reference period this report can be found in the
methodology section of théntroduction.

1The EASO methodology is largely based on the Common EU Guidelines for processing Country of Origin Information (COI),
2008, and can be downloaded from the EASO webkitp://www.easo.europa.eu



http://www.easo.europa.eu/
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Glossary an@bbreviations

Badal badaal
Bacha bazi

Diyya/diyat

EVAW

Hanafi
Hazara

Hadd (plural: hudud

Huqud Hugoq
Department

Jrga

Kangaroo court

Khunbaha

Kuchi

Afghanistan Analysts Network
Afghanistan Independent Human Rights Commission

The practice of exchanging women/girls to resolve a disp
exchanging daughters between families for marriage to avoid b
price cost$

The concept of revenge or retribution in tiashtunwalt

A practicewhereby boys are exploited by wealthy or powerful m
for entertainment, particularly for dancing and sexual activities

Under Islamic Law, the paymentdifyya/diyaté ¥od money 0
alternatived 2 WSe&S F2NJ Iy $S&SQ Lz A

Elimination of Violence Against Women Lawvhich criminalises 22
forms of gendetbased violence and was passed Byesidential
Decree in 2009

Islamicjurisprudence in use in Afghanistan; one of the four schc
of Sunni jurisprudenée

An ethnic group who are mainly Shia

A category of crime under Islamic LaRunishment for dmes
against Godprescribedin the Quran sometimes punishable b
death’

A departmentwithin the Justice Ministry dedicated resolve family
issues or civil cases through mediation under the Civil Proce
Code prior to referral to court; provincial departmefuffices exist
in all 34 provincées

A council or assembly of tribal elders held for dispute resoluti
jirgamar refers to elders whosprofessionis dispute settlemerit

A tribunal outside statutory judicial authorities that does not follc
official legal procedures

In Pashtunwai GKS 62NR NBFSNNRAY:

compensatiof?

Nomadic Pashtuns

2FRC, Pashtunwahn analysis of the Pashtun way of life, in Austria, BFA, AfPak: Principals of the tribal & clan structure, 5

April 2017, available airl, p. 14; 19

3 FRC, Pashtunwali: an analysis of the Pashtun way of life, in Austria, BFA, AfPak: Principals of the tribal & clarbstructure,
April 2017, available atrl, p. 8

4UNAMA, Afghanistan protection of civilians in armed conflict 2019, 22 February @020,88
5 ALEP, Stanford Law School, An introduction to the Law of Afghanistanu@0p7,139

8 ALEP, Stanford Law School, An introduction to the Law of Afghanistanu@0p7 21

7 ALEP, Stanford Law School, An introduction to the Law of Afghanistan@0pp, 8788

8 Afghanistan, MoJ, General directorate of hugad., url

9 ALEP, Stanford Law School, Introduction to the Criminal Law of Afghanistanu2004.276
10Rzehak, L. Doing Pashto, March 2Qidt,,p. 18


https://coi.easo.europa.eu/administration/austria/PLib/ANALY_AfPak_tribal_and_clan_structure_2017_04_05.pdf
https://coi.easo.europa.eu/administration/austria/PLib/ANALY_AfPak_tribal_and_clan_structure_2017_04_05.pdf
https://unama.unmissions.org/sites/default/files/afghanistan_protection_of_civilians_annual_report_2019_-_22_february.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
https://moj.gov.af/en/general-directorate-huquq
https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
https://www.afghanistan-analysts.org/wp-content/uploads/downloads/2012/10/20110321LR-Pashtunwali-FINAL.pdf
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Maraka A specialist in dispute resolution of thiega; member of thgirga
MoWA I FAKEIyAAGlyQa aAyAadNE 2F 22°
MoA AfghanistarMinistry of Agriculture

Namus The concept of sexual integrity and chastity of women accorttin

the Pashtunwaliit is the duty of Pashtun men to protect tmamus
of the women of their household

Nanawatai The concept of seeking forgiveness under tlRashtunwali;
nanatawai means the offender admits guilt and then gives bla
money khunbaha or compensation of some kifd

Nang {20A1f K2y2dz2NJ 2F 2 yhdeDthePashturivial]
Pashtun men mst defend the honour rfang) of their extended
family as welf

Narkh Code of punishments under tHeashtunwalfi*

Pashtunwali A traditional social, cultural, and qua$egal coderegulatingthe
Pashtun way of lifeltis believed to have beamdopted by Pashtun:
from time immemorial®

Qisas Under Islamic LavQisasare crimes against the bodily integrity of
persort when one person harms ddlls another, an alternative tc
Wye for an ey@ounishment @isag is the payment ofliyyd diyat
(Blood money?0

Sharia The religious law of Islam; Islamic canonical law

Shura A decisioAamaking community council; often formed for natate
dispute settlement; made up of a group of people with commur
authority (elders) to discuss and fistblutions to goroblem'’

Swara Compensation marriagaccording toPashtunwalfi®

¢FQFT AN A category of crimgunder Islamic Lat¥

Ulema, ulama Muslim scholars/clerics

Zina Unlawful sexual intercourse between a man and a woman out:
the legal relationship of marriage, including adultery ar
fornicatior?®

11 Nation (The), Understanding Pashtunwali, 6 August 2043,

2 FRC, Pashtunwali: an analysis of the Pashtun way of life, in Austria, BFA, AfPak: Principals of the tribal & clarbstructure,
April 2017, available atrl, p. 48

3 Nation (The), Understanding Pashtunwali, 6 August 2043,

¥ FRC, Pashtunwali: an analysis of the Pashtun way of life, in Austria, BFA, AfPak: Principals of the tribal & clarbstructure,
April 2017, available atrl, pp. 2829

15 FRC, Pashtunwali: an analysis of the Pashtun way of life, in Austria, BFA, AfPak: Principals of the tribal & clarbstructure,
April 2017, available atrl, p. 27

18 ALEP, Stanford Law School, An introduction to the Law of Afghanistanu@0p7 87

17 ALEP, Stanford Law School, Introduction to the Criminal Law of Afghanistanu204276

18 FRC, Pashtunwalinanalysis of the Pashtun way of life, in Austria, BFA, AfPak: Principals of the tribal & clan structure, 5
April 2017, available atrl, p. 37

9 ALEP, Stanford Law School, An introduction to the Law of Afghanistan u20p7,139

20 ALEP, Stanford Law Schdatroduction to the Criminal Law of Afghanistan, 2042, p. 90


https://nation.com.pk/06-Aug-2013/understanding-pashtunwali
https://coi.easo.europa.eu/administration/austria/PLib/ANALY_AfPak_tribal_and_clan_structure_2017_04_05.pdf
https://nation.com.pk/06-Aug-2013/understanding-pashtunwali
https://coi.easo.europa.eu/administration/austria/PLib/ANALY_AfPak_tribal_and_clan_structure_2017_04_05.pdf
https://coi.easo.europa.eu/administration/austria/PLib/ANALY_AfPak_tribal_and_clan_structure_2017_04_05.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
https://coi.easo.europa.eu/administration/austria/PLib/ANALY_AfPak_tribal_and_clan_structure_2017_04_05.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
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Introduction

The purpose of this report is to provide relevant and updated information for the assessment of
international protection status determination, including refugee status suabisidiary protectionand
in particularfordza S Ay 9! { hQa O2dzyiNER 3IdzZARIFYyOS RS@St 2LIYSy

This reporis meant to be reath conjunctionwith other 2020 EASO COI reports on Afghanistdrich
provide relevant information regardingopics such as state structure and security forces, the main
insurgent groups, targeted violence, security situation and armed conflict developmkays,
socioeconomic indicators

Terms of Reference

The terms of reference (ToR) of this report were defined by EASO based on discussionthleid

input received from COI experts in the EASO COI specialist network on Afghanistan and from policy
experts in EU+ countri€swithin the framework of acountry guidance development on Afghanistan.
Terms of eference for this report can be found Annexill.

Methodology

This report is produced in line with the EASO COI Report Methodology 2am8)the EASO COI
Writing and Referencing Style Guide (2089)he information gathered is a result of research using
public, specialised papdrased and electronic sources urg)l June2020. Some additional information

was added during the finalisatiorf ¢his report in response to feedback received during the quality
control process, until5 July2020. Sources in Pashto and Dari used in this report were duly assessed
and informally translated by EASO.

Large sections of this repodraw upon theEASO COI Report, Afghanistan Individuals targeted under
societal and legal norms, December 261Based on theonsideration that for its nature, the topic
addressed in this reporis not subject to rapid change@ some cases, entire sections from the 2017
EASO COl report have been reproducter havingthoroughlyverified the current validity of the
information and the accessibility osources. In other cas, some content has been left out and
updated with most receninformation and sourcesThesections on specific profiles targeted under
societal and legal normgresent in the 2017 EASO COIl repmateintentionally not been included
sincesome of these topicare addressed in other EASO COI repartd querieon Afghanistan due

to be published in 2020.

Structure and use of the report

The report is divided into three parts. The first part focuses on presenting an overvige ebcioe
legd framework for punishment of crimén Afghanistan describing the pluralistic legal systewh
codified and uncodified, formal and inform@ustomarynorms which govern Afghasociety.

The second parfocuses on the topic of land dispute as onetbé& main source of conflict in
Afghanistan, providing information on formal and informal mechanism of dispute reso]uticinding
¢CFfEAOlrYyQa Ay@2f @SYSy.d Ay NBaz2ft @Aay3a t+yR RAaLIziSa

The third part of the report providesaoverview on the practices ofdmd feuds and revenge killing,
including customary blood feud resolution and compensatand prosecution by the state.

21 EU Member States plus Norway and Switzerland

22EASO, EASO Country of Origin Information (COI) Report Methodology, Junar2019,

ZEASO, Writing anceRerencing Guide for EASO Country of Origin Information (COI) Reports, JunarR019,
24EASO COI Report, Afghanistan Individuals targetddnsocietal and legal norms, December 2047,


https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://coi.easo.europa.eu/administration/easo/PLib/2019_EASO_COI_Report_Methodology.pdf
https://coi.easo.europa.eu/administration/easo/PLib/2019_EASO_COI_Writing_and_Referencing_Guide.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
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Map 1: Afghanstan- administrative divisionssourceUNOCH®R
25UNOCHA, Afghanistamdministrative divisions, January 20 14,



https://www.humanitarianresponse.info/en/operations/afghanistan/infographic/afghanistan-administrative-divisions-january-2014
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1. Overview of socidegal framework for
punishment of crime

1.1 Legal pluralism

Afghanistan has a pluralistic legal system whereby multiple sources of law interact with one affother.
Justiceis administered on the basis of a mixture of overlapping and sometimes contradictory legal
codeg’, which include the 2004 Constitution, international law, statutory law, regulatishatialaw,

and customary (informal, traditional) la##! FIKI yAa il yQa KAIKf& RADSNEBES 3
and tribal segments, each having norms and medran to settle disputes; however, two dominant

systems are used by Afghans to obtain justice: through the state, and throughtatnsystemsg?®

The Constitution recognises Islam as the official religion of the 3tated Islamic principles are
reflected K NR dz3 K2 dzi ! FAKFIyAadlyQa O2yadAddziazy® aidl i
Articleo 2F GKS /2yaidAaiddziazy NBIljdzZANBa (KFG wy2 1 g
holy religion of Islam in Afghanist&® Article130 of the Constittion explains the hierarchy of
I FAKI y A & dtaying that:f | ¢ &

WLY Ol 4S& dzy RSNJ O2yaARSNI GA2Y X GKS O2dzNIia &k

other laws. If there is no provision in the Constitution or other laws about a casepilrs

shall, in pursuance of Hanafi jurisprudence, and, within the limits set by this Constitution, rule

Ay +ogF@& GKFG Fdadlr Ay 2dzaGA0S Ay GKS o60Said Yy

In communication with EASO in 20ktholar Neamat Nojumeéxplainedthat Afghan laws are
structured on three interrelated tiers: the constitution and statutory laws passed by Parliament,
sharialaws adoptedon the basis ofegal volumesas determined by the Ministry of Justice, and
customary law. DNojuminoted thatthere is a hierarchical structur@nd approach in the application

of laws the constitution positions statutory law abowhariaand customary lawdudges are obligated

to apply statutory lawsif they do not suffice, the judge can apply the permitted versiosludrig and

if that is notsufficient, a judge can apply customary principles, as long as they do not contradict the
legal system or violate the basic rights of citizéhs.

Although Articlel30 of theConstitution was understood by observete mean that it may onlpe
used for civi matters, the US Department of Seast (USDOSEported that it was also applied to
criminal cases by many judges and prosecutbrs.

26 ALEP, Stanford Law School, An introduction to the Law of Afghanistan201743

27 Rahbari S., From Normative Pluralism to a Unified Legal System in Afghanistan? Cambridge University Press, 2 October
2018, url; ALEP, Stanford Law School, An introidurcto the Law of Afghanistan, 201#], p. 43

28 ALEP, Stanford Law School, An introduction to the Law of Afghanistanu@0p7 43

29Nojumi, N., The merits of nestate justice: An effective mechanism for a stable Afghanistan, 5 November@Q18ingh

D., The management of legal pluralism and human rights in decentralized Afghanistan, in The Journal of Legal Pluralism and
Unofficial Law, 3 September 2019, Vol. 51, Issue 3, pp3880 Full article available under request.ait

30 Afghanistan, Constitutio of Afghanistan, 26 January 2004, Artu,

31 ALEP, Stanford Law School, An introduction to the Law of Afghanistanu20p7 43

32 Afghanistan, Constitution of Afghanistan, 26 January 2004, Autl 3,

33 ALEPStanford Law School, An introduction to the Law of Afghanistan, 20l . 46

34 Afghanistan, Constitution of Afghanistan, 2GJary 2004, Art. 13Qrl

35Nojumi, N., email, 22 September 2017, in EASO COI Report, Afghanistan Individuals targeted under societal and legal norms,
December 2017url, p. 16

36 USDOS, Country Report on Human Rights Practices;Z&fanistan, 11 March 2020y, p. 8


https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
https://www.cambridge.org/core/journals/asian-journal-of-law-and-society/article/from-normative-pluralism-to-a-unified-legal-system-in-afghanistan/02884433EE39DCF7933D8673C715E9E2/core-reader
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
http://harvardhrj.com/2014/11/the-merits-of-non-state-justice-an-effective-mechanism-for-a-stable-afghanistan/
https://research.tees.ac.uk/en/publications/the-management-of-legal-pluralism-and-human-rights-in-decentraliz
http://www.afghanembassy.com.pl/afg/images/pliki/TheConstitution.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
http://www.afghanembassy.com.pl/afg/images/pliki/TheConstitution.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
http://www.afghanembassy.com.pl/afg/images/pliki/TheConstitution.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://www.state.gov/wp-content/uploads/2020/03/AFGHANISTAN-2019-HUMAN-RIGHTS-REPORT.pdf
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' FAKFIYAAGEFyYyQa ONAYAYILIE g RNIXga 2y aSOSNIE a2dz
law isconsidered to shape all aspects of Afghan criminal law, particularly the Criminal Pendl Code.
Underlslamic law, there arthree types of crimehudud gisas andii | Q ¢rilnes¥J

Afghanistan enacted a new Penal Code in 2017 to replace the 1976 legisiBtie new Penal Code

was approved through the Presidential Legislative Decree diay2017 and entered into force in
February 2018. The 2017 Penal Code aims at modernising and harmonising crimiffar fhew.
International Committee of the Red Cross (@FRwoted that the new Code combines ten former
separate criminal laws and the penal provisions of 33 laws of other sédfé®= new Code also
incorporates all mandatory crimes under the UN Convention against Corruption, the UN Convention
against Transnatital Organized Crimes (UNTOC) and its three protocols. Moreover, it incorporates
the Rome Statute of the International Criminal Court (ICC), including war crimes, crimes against
humanity and genocidé&-

Like the 1976 Penal Code, the n2017Penal Codeegulates punishments that fall under tike lazi®
crimes, whildhududandgqisascrimes are regulated under Islamic law. Althoungidudandgisascrimes
are not included in the Penal Code, the Code still gives judges the authority to impleoant s
punishments in accordance withanafijurisprudence of Islamic Lat#:.

In Afghanistan, many disputes, ranging from disagreements over land to criminal acts, are settled
outside of the formal court system, in informal institution such as Igiggds andshuras Punishment

is largely based on the concept of retribution and the type of punishment can differ significantly, but
typically it is decided in a manner that is equal to how the perpetrator injured the viéfiiheUSDOS

noted that, throughout 2019traditional justice mechanisms remained the main recourse for many,
especially in rural areas. In major cities, criminal cases were decided by state courts, most of which
administered justice unevenly, adopting a mixture of codified Blgrig and locatustomary norms.

To resolve civil cases, authorities frequently resorted to the informal system, the government
mediation mechanism through the Ministry of Justidequq(civil rights) office, or, in some cases,
through negotiations between the partiesdiitated by judicial personnel or private lawyéfs.

1.2 Hududcrimes

Hudud (plural of hadd crimes are the most serious crimes under Islamic law and are considered
transgressions against Gdsincehududpunishments are specifically mentioned in Qaranand the
Sunnaactions and sayind of the Prophettheir execution is mandatory.

Sources describleududcrimes and punishments as follows:

9 theftof property (amputation of the hand);
1 adultery, fornication, illicit sexual relationgzing (100 lashesgeath by stoningexile)*’;

37 ALEP, Stanford Law School, Introduction to the Crirhiaes of Afghanistan, 2018, p. 9

38 ALEP, Stanford Law School, An introduction to the Law of Afghanistanu201.7139

39 USDOS, 2018 Human Rights Rego#fghanistan, 13 March 2018, p. 7; FIDH/Armanshahr Foundation/OPEN ASIA,

Update for the 1st European Union (EAfghanistan Special Working Group on Human Rights, Good Governance and
Migration Kaloil, Afghanistan 5 May 2018l

401CRC, Afghanistan Penal Code, 2014, url

41 UN, Afghanistan: UN mission welcomes new penal code, urges measures to protect women from violence,dg Febru

2018,url

2wl KAYA adr ! FIKIyAaldlyQa yS¢ tSylt /2RSY 2KSGKSNI 2NI b2dG @
School of Lawyrl

43 ALEP, Stanford Law School, Introduction to the Criminal Law of Afghanistanu20i23

44USDOS, Country Report on Human Rigntictices 2019 Afghanistan, 11 March 2020¢l, p. 911

45 Oxford Islamic Studies Online, Sunnah, in Esposito E. J. L., The Islamic World: Paseandn.d.url

46 ALEP, Stanford Law School, Introduction to the Criminal Law of Afghanistanu203287

“hy G(KS LldzyAaKYSyid 2F SEAfSS (GKS '[9t NBLRNI K28SOSN y2iGSR
ASNBS 2yS 8SIENIAY SEAEST GKS Iyl TA { Qitrdddtion ks Grimiyid liaw NB lj dzA NB
of Afghanistan, 2012rl p. 91


https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2017/11/ALEP-Intoduction-to-Law-of-AFG_4th-Ed_ENGLISH.pdf
https://www.state.gov/wp-content/uploads/2019/03/AFGHANISTAN-2018.pdf
https://www.fidh.org/IMG/pdf/20180503_eu-afghanistan-dialogue_bp.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/implementingLaws.xsp?documentId=598034855221CE85C12582480054D831&action=openDocument&xp_countrySelected=AF&xp_topicSelected=GVAL-992BU6&from=state&SessionID=DNMSXFGMJQ
https://news.un.org/en/story/2018/02/1003271
https://law.utexas.edu/humanrights/projects/afghanistans-new-penal-code-whether-or-not-to-codify-hudud-and-qisas/
https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
https://www.state.gov/wp-content/uploads/2020/03/AFGHANISTAN-2019-HUMAN-RIGHTS-REPORT.pdf
http://www.oxfordislamicstudies.com/article/opr/t243/e332
https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
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defamation in particular regarding false accusations of illicit sexual relations (80 lashes);
drinkingalcohol or ingesting intoxicants (80 lashes);

apostasy(repentance within 3 days or face death, banishment, imprisonment);
highwayrobbery (crucifixion, death, amputation of a foot or hand, exife).

AlthoughhududO NJ& Y Swiholly AWSTF f(WSEA G f SQ Ay G(SN¥Ya 2F SyT2NOSYS)
hududerimSa A& @OSNE KAIK YR WgAlySaasSa Ydzaid &F2NNRBoO 2L
According to Siavash Rahbari, an expert on legal issues in Afghanistan and former law specialist for the

' 3AF C2dzyRIFGA2Y I WGKS y S gachtShidudl crihed RBsShe 197G Bde, | a A
meaning that hudud punishments continue to be a viable option under Afghan law but are wholly
uncodified. The main difference between the codes is the reduced sentences ftazihieversions of

0§KS ONBeekcionD4¢ | Q trimdslddd the new Penal Code

In an email exchange with EASO in 2017, expert Neamat Nojumi noted that the formal Afghan legal
system is bound by the more secutamstitutionalprovisionsand doeg 2 i I RKSNX (2 GKS

K dzR daRh@ way that it is done in Saudi Arabia or Iran. Bojumi further explained thahudud

LJdzy AaKYSyida IINB y20 FLWXAOLIofS Ay ! FTIAKIYAAGryQa
adhered to and practiced by éhTaliban and insurgent groups. Islamist groups in Afghanistan apply a

literal form of shariawith emphasis on the implementation dfudud penalties® (See Section1.8
¢rfAGlFYQa LI NyftfSt 2dzadA0S aeadsSy

In 2019, there were reportsof criminal charges based on interpretations of Islamic law, for example

reports ofofficials charging women and men with immorality or running away from home, or reports

of police often detaining women farinaat the request of &mily members$? In 2013, Human Rights

2 §OK SalAYFGSR WiKIG KFEEF 2F Fft 62YSYy Ay LINRA&:
Ay 1 FAKIyAaldly ¢SNB EPPRINBg20IORK 2¥S aRE NI X y ONRA TS MIE W
continued to be prinarily women3*

= =4 =4 =9

1.3 Qisascrimes

QisasONA YSa Ay LatlFrYAO flg Ay ! FAKIYyAaldly NS (K24
FY20KSNR &dzOK a4 K2¥QafBS I RAIWSYA G WSA IR dZNBI @
the victim is permitted to inflict the same injury to the person who committed dgisastransgression

against them. Punishments are not mandated specifically byQhean and therefore, victims can
traditionally demand the payment adiyat, or blood money as a compensation. Accordinghe

Afghanistan Legal Education Project (ALEF,A & Wl f f 2g6a GKS @GAOGAYaA | yR i
dzy AljdzS LR AAGAZ2Y | & RSOA &R 2y theykah Gebdlde svideihds to Nghand NR (1 2
compensation or inflict the same injury on the offender as retributive justice; they may also decide to

48 Oxford Dictionary of Islam, Hadud. url; ALEPStanford Law School, Introduction to the Criminal Law of Afghanistan, 2012
ulpp.8ZMnnT wlk KAYA adX ! FIAKIyAadlryQa ySé tSylf /2RSY 2KSGHIKSNI ;
at Austin, School of kg url; OkonE. E., Hudud punishment in Islamic criminal law, in European Scientific Journal May 2014

edition vol.10, No.14url, p. 234

49 ALEP, Stanford Law School, Introduction to the Criminal Law of Afghanistanu2@p2 8788

50Rahbari S., From Normative Pluralism to a Unified Legal System in Afghanistan? In Asian Journal of Law and Society, 5 pp.
289314, Cambridge University Press, 2 October 20118,

51Nojumi, N., email, 22 September 2017, in EASO COI Report, Afghanistanafitaideted under societal and legal norms,

December 2017url, p. 17

52USDOS, Country Report on Human Rights Practices;Z&fanistan, 11 March 2020rl, p. 8

53 HRW, Submission to the Committee on the Elimination of Discrimination against Women Review of Afghanistan, 75th
Session, 23 December Z)Lrl

54Washington Post (The), In mademinated Afghanistan, justice for women is complicated, 24 June 200 $jRW, World

Report 2019, Afghanistan (Events of 2018), 17 January 2619,

55 ALEP, Stanford Law School, Introduction to the Criminal Law of Afghanistanu@®12,LJ® mnnT wl KAYA aodx !
new Penal Code: Whether or Not to codify Hudud and Qisas, The University of Texas at Austin, Schoatlof Law,


http://www.oxfordislamicstudies.com/article/opr/t125/e757
https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
https://law.utexas.edu/humanrights/projects/afghanistans-new-penal-code-whether-or-not-to-codify-hudud-and-qisas/
http://eujournal.org/index.php/esj/article/download/3405/3169
https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
https://www.cambridge.org/core/journals/asian-journal-of-law-and-society/article/from-normative-pluralism-to-a-unified-legal-system-in-afghanistan/02884433EE39DCF7933D8673C715E9E2/core-reader
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://www.state.gov/wp-content/uploads/2020/03/AFGHANISTAN-2019-HUMAN-RIGHTS-REPORT.pdf
https://www.hrw.org/news/2019/12/23/submission-committee-elimination-discrimination-against-women-review-afghanistan
https://www.washingtonpost.com/world/asia_pacific/in-male-dominated-afghanistan-justice-for-women-is-complicated/2019/06/22/e9cf1884-91f5-11e9-956a-88c291ab5c38_story.html
https://www.hrw.org/world-report/2019/country-chapters/afghanistan
https://www-cdn.law.stanford.edu/wp-content/uploads/2016/03/ALEP-Criminal-Law-2d-Ed_English.pdf
https://law.utexas.edu/humanrights/projects/afghanistans-new-penal-code-whether-or-not-to-codify-hudud-and-qisas/
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forgive the offendef® A detailed explanation of the categories Qisascrimes and how they are
handled under theHanafi school can be found in the ALEP book on Afghan criminaf law.

ALEP provides examples@isascrimes and punishments, which include:

9 intentionalmurder (retribution of an equal nature aliyat mughallazah higher than normal
amount ofdiyat compensaibn);

1 unintentionalmurder (monetary compensation);

9 intentionalor unintentional physical injury and maiming (retaliation under certain
conditions, or compensatioi®

For Pashtuns, retributive revengeadal) through the death of the offendeiQisag is asynonymous
concept in justice under th®ashtunwalisometimes resulting in blood feud$See Chapter 3. Blood
feuds and revenge Kkillings

1.4¢ I Q ErimésMad the new Penal Code (2017)

¢ I Q krimasNd Islamic law in Afghanistan are acts t@astitute violation of public morality and

welfare®® Thesecrimes are the least serious according to Islamic law, however they still encompass

very serious offence® ¢ lazxrareall offences which areat included withinhududand gisascrimes

the punishments for such crimes cannot replaéacgludor gisaspunishments, but they may be used as

an additional punishment or as aaiternative punishmen#y K Sy KdzRdzRQ& RSYlI yRAY 3
not satisfied?? Thepunishments forthel  QONAKWEE | NB RSOARSR o6& (GKS &adal
2F FTNBSR2YQ Ay RSTAYAY3a GKS ONAYSA IyR RSUGUSNNAY]
WSESNODAASR gAGKAY (GKS aLANMGAYTE SiNSGiséTe gx@Ndori Nzt S
of the punishment is at the discretion of the judgiavho maympose multiple punishments for a single

crime. T QI phmshmentsincludeLadmonition, reprimand, threat, boycott, public disclosure, fines,

seizure oproperty, imprisonment, flogging, and in some instances, d&th

Like the 1976 Penal Code, the new 2017 Penal Code regiild4e® crimes.Article 2(1) ofthe 2017

t Syt /2RSS &0A Lz | & Jediciinfes aind pwniskniedQ f ! NR)WKBiESHhe (1 S &
O2 RS & A Ladienderls Sfarim@éKitatifall Whder Hudud, Qisas and Dsyaall be punished in
accordance with the provisions of the Hanafi jurisprudence of the Islami@aw

Sources noted that, compared to the 1976 Penal Code, the new Code foresees reduced sentences for
certain (i laz@i crimes®® For instance, some offences which were previously punishable by death

5 ALEP, Stanford Law School, Introduction to the Criminal Law of Afghanistanu20ag, 106101

57 ALEPStanford Law School, Introduction to the Criminal Law of Afghanistan, 281@p. 106104

58 ALEPStanford Law School, Introduction to the Criminal Law of Afghanistan, 261pp.100104

59 FRCPashtunwali: an analysis of the Pashtun way of life, in Austria, BFA, AfPak: Principals of the tribal & clan structure, 5

April 2017, available atrl, p. 48

60 ALEPStanford Law School, Introduction to the Criminal Law of Afghanistan, 2812,101

61 ALEPStanford Law School, Introduction to the Criminal Law of Afghanistan, 2818, 33

62 The ALEP report explained that for thadudlONR YS &2 G KS adl yRFENR 2F LINB2F Aa Wljdzad
most crimes, including adultery, witnesses must corroboratg elaim before guilt can be established. Witness veracity is

evaluated in terms of gender, community standing, the content of the statement, and the number of witnesses present.
Punishment for a hadd offense is only tempered when the accused repentd@aorest. For instance, if a thief repents and
NEBGdNYya ad2ftSy LINRLSNI&E o6ST2NB (KS atéanfoi $3nORhool, Univeréitg O dzi S RS
Introduction to the Criminal Law of Afghanistan, 2042, p. 8788

63 ALEPStanford Law School, Introduction to the Criminal Law of Afghanistan, 281@, 104

64 Afghanistan, 2017 Penal Code, Official Gazette N. 1260, 15 May 2017, Art 2(1); Art 2(2) (informal translation by EASO),
availableatrlT wl KAYA a®xX ! FIKFIYyAahGlyQa yS¢ tSylf /2RSY 2KSGKSNI 2N
at Austin, School of Lawrl

65Rahbari S., From Normative Pluralism to a Unified Legal System in Afghanistan? In Asian Journal of Law and Society, 5 pp.
289314, Cambridge University Press, 2 October 208, UN, Afghanistan: UN mission welcomes new penal code, urges

measures to protect women from violence, 22 February 2018,
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https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/xsp/.ibmmodres/domino/OpenAttachment/applic/ihl/ihl-nat.nsf/598034855221CE85C12582480054D831/TEXT/2017%20Penal%20Code_OG.PDF
https://law.utexas.edu/humanrights/projects/afghanistans-new-penal-code-whether-or-not-to-codify-hudud-and-qisas/
https://www.cambridge.org/core/journals/asian-journal-of-law-and-society/article/from-normative-pluralism-to-a-unified-legal-system-in-afghanistan/02884433EE39DCF7933D8673C715E9E2/core-reader
https://news.un.org/en/story/2018/02/1003271
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penalty became punishable by life imprisonmé&iCRC lists somof the main developments
introduced by the new Code as follows:

WThe incorporation of alternatives to imprisonment (of up to 5 years) and incarceration of
minors (of up to 3 years) with the discretion of the judge. Requires it (mandatory) where a
sentence is 6 months or less. War crimes are excluded from such alternatives.

- Death Penaltyffenses are reduced from the former 54 to 14. Several crimes formerly liable
to death penalty are assigned in the new Code a form of imprisonment calledfitbedegree
continued imprisonment (30 yeaspQ

ICRC further notes that the new Code criminaligetgr alia

Willicit manufacturing and traffic in firearms;

- Sexual abuse of boys, extending the prohibition to all related acts, including knowingly

attending a performance that involves such practice;

- Forced virginity testing of women suspected of having engaged in consensuaiaital

ASE 0Ot SINI& RAZIAYIdAAKSR FTNRBY NI LSO®Q
The original version of the draft 2017 Penal Code proposed to legiskadatained a specific chapter
on the elimination of violence against women, which included, among others, all provisions of the
Elimination of Violence Against Women law (EVAWhe EVAW law, enacted by presidential decree
in 2009, is considered the malagislative protectionin Afghanistarfor women victims ofgender
based violencgincluding harmful traditional practice§ Due to the opposition against the EVAW law
by a number of conservative members of parliamavientuallyPresident Ghani ordered thdinistry
of Justice to remove the EVAW chapter from the new Penal Code. Activists campaigned to preserve
the EVAW lavin its standalone form decreed in 2039 and the lawis now applicable alongside the
new PenalCade’? andimplemented on arad hocbasis’

The UN and other observers raised concerns over the removal of the chapter criminalising violence
against womeff as well as over the presence in the Code of vague provisions allowing the application
of sharialaw and the egcution of its punishments for some criminal offenSemder the discretionary

66 Al, Amnesty International Report 2017/204 &fghanistan, 22 February 2018}, p. 69

671CRC, Afghanistan Penal Code, 2017,und.,

68|CRC, Afghanistan Penal Code, 2017 und.,

69 Netherlands, MFA, Country of Origin Report Afghanistan, March 2019, 51

70 UNAMA/OHCHRjustice and Impnity: Mediation of Criminal Offences of Violence against Women, May 202®, 15;

' NGIAOES p 2F GKS 9x12 adlidSay WeKS O2YYAaarzy 2F (GKS ¥F2ff2
Fordng into prostitution; Recording the identity of victim and publicizing it in a manner that damage the personality of victim;
Setting into flames, using chemicals or other dangerous substances; Forcing Hitarsel&tion or suicide or using poisonous
orother dangerous substances; Causing injury or disability; Battery and laceration; Selling and buying women for the purpose
or under pretext of marriage; Baad [offering a woman in marriage to compensate for a murder or restore peace]; Forced
marriage; Prolbiting from right of marriage or choosing husbhand; Marriage before the legal age; Abusing, humiliating,
intimidating; Harassment/ persecution; Forced isolation [denying visit to family]; Forcing a woman into drug addiction;
Depriving from inheritance; Premting from possession of personal property; Denying right to education, work and access
to health services; Forced labour; Marrying more than one wife without observing the provision of Article 86 of Civil Code;
58y ALt 2F NBf I A2 hwEKinationdf Violrg&AgairstaMoieyi TEVAW), 2002 Presidential Decree No.
91 of 20 July 2009, Art. &rl

PHRW, World Bport 2018: Events of 2017, Afghanistan, 1 January 2018. 3

72Netherlands, MFA, Country of Origin Report Afghanistan, March 200 9p. 51

73 Netherlands, MFA, Country of Origin Report Afghanistan, March 209Appro (Afghanistan Public Policy Resharc
Organization), Newenal Code and EVAW Law: To Incorporate or Not to

Incorporate?, July 2018y, p. 5

74 UN News, Afghanistan: UN mission egehes new penal code, urges measures to protect women from violence, 22
February 2018uyrl; Appro, New Penal Coded EVAW Law: To IncorporateNot to Incorporate?, July 20184, p. 1

5 FIDH/Armanshahr Foundation/OPEN ASIA, Update for the 1st European UnigyigBEARistan Special Working Group on
Human Rights, Good Governance and Migration Kabul, Afghanistan 5 Mayu2018, wl KA YA a®>X | FIAKF yA &Gl
Code: Whether or Not to codify Hudud and Qisas, University of Texas School aflLaw,
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power of the judge’® UNAMA noted that that the new Penal Code, contrary to the Penal Code of 1976,

y2 f2y3aSN) YSYUA2yad WK2y2dzNJ 1 Af f A \B&ANDnitoringthe YA GA 3|
period 20152017, UNAMA found that the enforcement of national legislation aiming to protect

women from violence remained a challenge in Afghanistan; in cases of murder and honour killings of
women between 2016 and 2017, UNAMA foundeafactoimpunity.”®

The implementation and awareness of the EVAW thvoughout 2019are described adimited.”®
During 2019, AIHRC recorded93 incidents of violence against women, including 238 cases of
murder of women, 96 of which constituteonour killings. The same source stated that incidents of
violence against women in 2019 were about 8higher than 2018, noting that such a high level of
violence is due to various factors, including low levels of public awareness of women's rights, wea
rule of law,andinsecurity across various parts of the courfityn a research paper published in 2020,

the executive director of the Rule of Law Program at Stanford Law School, Mehdi®Hstiated that
WHGKS 9x!12 [ ¢gQa LI aal 3 Stephinyfighting vidlence lagdibss Romén inK A & (i 2
Afghanistan. A decade later, however, this legislative initiative has been little more than a symbolic
triumph. The reality is that violence against women and girls is rampa@rpetrated by both private
andStai S I 12 NBR ©Q

In its report for the year 2019, UNAMA noted that, despite fhet that thepractice ofbacha bazhas

been criminalised in the new Penal Code, tharereports that such crime continisgo exist andis

mainly perpetrated by theAfghan national security force$. KSNBE ¢l & 2yfe& 2yS Ol a
knowledge, in which such crime was successfully prosecuted under the provisions of the revised

Penal Codé&®

1.6 Practices of corporahnd capital punishment byhe government

Articlen dp 2F GKS /2yaidAaiddziazy LINRKA O R addAghbidgiarisiak Y Sy U
party to the UN Convention Against Torture and Other Cruel Inhuman or Degrading Treatment or
Punishment (UNCAT) since 198FHowever,corporal punishments by the state are permitted by law

in Afghanistan due to theluralistic legal system wherelglamic and civil lasvinteract with one

another (seeSectionl1.1 Legal Pluralismallowingindividual judges and courts to determine how to
prescribe punishments under either coffe.

In 2015, Human Rights Watch described corporal punishment by district Afghan courts as occurring
GAOGK WNB3Idzf F NAGEQ F2NJ ONR Y Sjiadge? Reptla RefzfinitHeiNGHigé. vy 2 G A y |
However, reports of corporal punishment, including the use of lashings and beatings, are more
frequent in areas controlled byni-GovernmentBements (AGEsY® Thereport published in 2019 by

wlk KAYA adX ! FIAKFIYyAAllryQad yS¢ tSylt /2RSY 2KSGKSNI 2NIb2dG 0
url
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USDOS, @otry Report on Human Rights Practices 2@¥dghanistan11 March 2020url, p. 8

80 AIHRC, Summary Report on Violence against Women2018, 23 Mach 2020 url

81 For more information on Mehdi Hakimi, see Mehdi Hakimi, Biographyur.d,

82Mehdi J. H., Elusive Justice: Reflections on the Tenth Anniversary of Afghanistan's Law on Elimination of Violence Against
Women, in Northwestern Journal of Human Rights, Vol. 18. Issue 1, Winter @020, 71

83 UNAMA, Afghanistan prettion of civilians in armed conflict 2019, 22 February 20#0p. 9

84 Afghanistan, Constitution of Afghanistan, 2&nuary 2004, Art. 2@yl
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Harsh Rule In A Remote Afghan Province, 1 March 20t SGuardian (The), 'l lost consciousness': woman whipped by the
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the Australian Departmentf Foreign Affairs and TradBFAT stated that reports of cruel, inhuman
or degrading punishment by government officials persist, and such incidents are largely
undocumented; however DFATId not provide information on the sources of such repdtts.

The dath penaltyin Afghanistaris envisagedinder boththe Penal Code and Islamaw.®® The 2017
Penal code significantly reduces the number of crimes for which the death penalty
applies? Article 170 of the new Penal Code stipulates:

w5 S| (K LIS yapplied & thé fellbwing caseSunless it is defined differently within the
law:

1) Genocide, crimes against humanity, war crimes, offence against the state, terror and
explosion, abduction and hostage taking, banditry that results in the death of a person.

2) Intentional murder as defined within the law.

3) imes that lead to the occupation of the territory of the Islamic Republic of Afghanistan,
entirely or partly, by a foreign government or crimes that harm the national sovereignty,
territorial integrity or independence of the country.

4) Gang rape of a wman.

5) Gang rape of a man that results in the death of the vicfn

In a 2016 articleAAN analystaoted that although the death penalty is legal in Afghanistan, according
to both the criminal code and Islamic law, actual executions have been implemented adtet
basis®® DFAT state that, as of mid2018, there were 720 prisoners on death row; hoeewactual
executions have been rare since 200JApproximately 100 individuals were sentenced to death
during 2016°, five men were executed in November 2017 for abduction and murder, and at least three
prisoners were executed in 2028According tanformation available to the UN, no executions were
held in 2019. However, as of November 2019, some 700 people were reported to be on death row,
including about 100 convicted of crimes against internal and external se€lrity.

1.7 Customary justice

Customary ad local interpretations of Islamic laws are intertwined and combined in processes of
traditional dispute resolutiod® Drawing upon traditional practices, local customs and religion,
informal justice mechanisms have existed in Afghanistan for centtfri®airces note that customary

and informal dispute resolution mechanisms are complex systems, are not monolithic, and should be

Taliban over burga without veil, 18 April 2018l; Al, Human Rights in AsRacific; Review of 20EAfghanistan, 30 January

2020,url

89 Australia, DFAT, DFat, Country Information Report Afghanistan, 27 JuneuZ0p941
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' TAKFyAadGlyQa I GSad SESOdziAz2yaoul! b mm al& wnamcI fFad dzd
91UN, Situation of human rights in Afghanistan, and technical assistance achievementdatutbetfuman rights, 16 January

2020,url, p. 7

92 Afghanistan, 2017 Penal Code, Official Gazette N. 1260, 15 May 2017, Art 17talinfanslation by EASCGyyailable at

url
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an analysis of the Pashtun way of life, in Austria, BFA, AfPak: Principals of the tribal & clan structure, 5 April 204&, avai

aturl, pp. 4546
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understood as involving numerous justice actors ranging fijogas and shuras to include also
individual religiouscholars, jurists, community members, NGOs, and national institutfSns.

In 2017, scholar Neamat Nojumi explained that customs and customary law continue to play a valuable
and important role in Afghan society. Customs are adhered to by individuals witfamily, while
customary law encompasses normative principles adhered to by a community, and those traditions
differ among groups. For example, Tajik, Hazara, Uzbek, and Turkmen follow different social codes
from Pashtuns in relation to marriage, inhenitee, and public appearancebough there are some
overlapping issues across all groups, such as gender discrimination and blood feud ptctices.

Throughout 2019, traditional justice mechanisms remained the main recourse for many Afghans,
especially in rtal areas where the formal legal system often does not exist and local eldesharas

are the primary means of resolving both criminal matters and civil disputes. According to the USDOS,
such informal institutions and the Taliban also imposed punishmevithout regard to the formal

legal systemt®? According tothe 2019Survey by the Asia Foundati§f more than 46% of Afghans
have appliedo shuras or jirgasto solve their disputes, 41% to state courts, and around 256 to the
Huqugdepartment. The prierence revealed urbanural divide: rural inhabitants appealed more to
shuras/jirgas (48%), while urban residents preferred appealing to state courts and Hlgug
department (around 526 and 3®% respectively}®* The surveyurther foundthat the vast majority of
Afghans believed that locahurasandjirgasare fair and trusted (82.%), that they follow local norms

and values (74.%0), that such institutions areffective at delivering justice (74%), and that they
resolve cases quickly and efficiently (7309

In 2017, DNojumi further noted that the diversity of noestate justice comes mainly from the
segmentation of the population into urban, rural, anibtl sectors, with the principles of enforcement

being based on accepted norms in each context. He noted that in the urban centres within city districts

or at the centre of the rural districts people do often have the option to access both forms of sigte a

non-state mechanism while in the peripheries of the cities and rural districts accessing the state justice
system is limited. Within the tribal belt of Afghanistan, mainly across the border with Pakistan and in

part with Iran, nonstate justice forms th dominant legal system. Within these localities, Afghan tribal
O2YYdzyAlASa KIFI@S GKS LINBaSyOS gdirgamh) whbSepdfdsionA 2y 2 F
Ad RAALMzGS aSaidtSySyido b22dzYA YIRS (K8en@d a SNII
of local governance, that nestate justice is widely understood by the population, and such
mechanisms aggrgasandshurasare seen as an affordable and functional way to resolve disputes more
effectively than can be done through state institui® due to their basis in social trust with

100 AREU, LGAFAfghanistan, 22 June 201@l Y LJOMH T 2 NRF {2 ! &3 ! RSOFRS FyR F KI |
system: an overview, 2016y, pp. 1112. For detailed information on jirga/shura procedures including for land disputes,

refer to Afghanistan, (MEC) Independent Joint ABtirruption Monitoring and Evaluation Committee, FiRa&port of the

Public Inquiry into Land Usurpation, November 2Qi}, pp. 3638; UNAMA, The Stolen Lands of Afghanistan and its People,

August 2014url, pp. 27, 3738; ALEP, Stanford Law School, An Introduction to the Property Law of Afghanistaryr015,

pp. 3%:35

101 Nojumi, N., email, 22 September 2017, in EASO COI Report, Afghanistan Individuals targeted under societal and legal
norms, December 2017, p. 18

102ysSDOS, Country Report on Human Rights Practices;2&fg®anistan11 March 2020url, pp. 911
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elections, governance, the economy, essential services, corruption, youth issues, retionailith the Taliban, access to

media, migration, the role of women, and political participation. For the purpose of the 2019 Survey, the Asia Foundation
conducted faceio-face interviews with a national sample of 17,812 Afghan respondents aged 18 yebabave, across all

34 provinces from July 11 to 7 August 2019. For more information on the methodology used for the Survey, please see Asia
Foundation (The), Afghanistan in 2019: A Survey of the Afghan People, 2 December 2019, Appendix 1: Methddplogy,

257

104 Asia Foundation (The), Afghanistan in 2019: A Survey of the Afghan Rebpe, 23, 144

105 Asia Foundation (The), Afghanistan in 2019: A Survtheokfghan People, 2 December 2018, p. 23
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adjudicators®In a 2014 articleNojumialso notedthat non-state systems are oriented toward the
re-establishment of harmony and the prevention of disruption in the community and in relationships.
He makes th@oint thattraditional customs and norms within a family may or may not apply to other
families; noting that negative practices such as honour killings and retribution are usually carried out
and planned in secret, without involving the broader communitycbgtrad, customary law is meant

to be a consultative proces§’

Neamat Nojumi observed that although popultirere are numerous aspects of customary laws that
contradictsharial Y R @A OS @SNAF S LI NGAOdzZE F NI & Ay NBtFdAz2y
denied% Although it is a widely held perception among Afghans that customary laws are in line with
Islamicsharig in practice the two contradict one another at tint€% as well as also contravening

official state laws in some practic&$.In its report for he year 2019Amnesty International pointed

out that traditional and informal forms of justice continued to be implemented in Afghanistan contrary

to the principle of rule of law, human rights standards, and Afghan ¥&ws.

For more information on dispute selution through norstate mechanisms likgrga and shurg see
Section2.2.2 Customary and traditional mechanisms.

Moy ¢FfAOlFyQa LI NY¥ffStf 2dzadAOS &ae

After being ousted from power in 2001, the Talibaneraerged gradually transitioning into an

insurgent parallel system of governanéThe Taliban dismiss the Afgh@onstitution as a product

copied from the West and imposed on a Muslim society, rather than based on the principles offslam.

In 2020, in territories under their control, the group contirti® operate a parallel judicial system

(see also2.3.3 Taliban involvement in land dispujebased on a strict interpretation agharia®'4

Talibay O2dzNJia | NB RSaONKSISIR redoded hBlvdvef, Bhat MBng TaldandzNIi & Q ¢
commanders impose arbitrary punishments without reference to such a sysfem.

The Taliban courtdiave become significantly widespreadnd theyare also reported to reah far
beyondTalibarheld area.''” Taliban courts receive cases from people who live in governwoemtrol
cities and who do not necessarily support Taliban rule but may feel that they have no viable
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alternativel® An increasing number of Afghans across the country were reported to seiite]irs

Taliban courts due to feeling frustratt8 g A 1 K GKS adl 4§SQa o6dzNBI dzONIY Oe x>
processing times$2° Various sources reported that Taliban courts wangreferable alternativé’, and

that they wereperceived as accessible, fast, andsleorrupt?? than the governmenestablished
courtsZNeamat Nojumi observed that people might turn to the Taliban when one side of the dispute

did not receive a favourable verdict either from the state or ratate justice proces¥*

Primary Taliban courtare established at a district level and have hearings on one or two days a
week!?® Describing the provision of services provided by the TalibaDdshte Archj a district in

Kunduz provinceAAN analyst Ali Obaid, reportetbr instance that the Talibanhave established a

justice committee which operates as a primary court. To register their cases, people submit their

letters to the committee and get a receipt with an exact date for the hearing. Depending on the
complexity of the specific case and availa t AGeé 2F ¢ f A0l yQa 2dzRISEAT GK!
NEGASE G(GKS OF aSaod ! f AlockisoubualliRtake dmicitases MithS Ealeliah coyftS R (i K
where they are adjudicated faster, without corruption and with satisfactory outcomes.nfary

people, the only available option for their grievances is the Taleban court. Although they do not readily

admit it, they often register their cases with the Taleban court so that they can force the opposing side

to attend the hearing and acceptthé¢ T So Iy BSNRAOG A DQ

In Dashti Simand some parts o$hnai Simiareas withinNad Ali, a districin Helmand provincgthe
Talibanoperate amobile judiciary serviceHowever, die to concerns by thgroup of being attacked

by government and foreign forcesyuch amobile justiceserviceis not operatedorominently andit is

not easily accessihlé’ In Andar district of Ghazni province, the Taliban exercise full control of the
justice sector andaccording to a case study by AAN, the local community said to prefer justice services
provided by the Taliban courtg® Similarly, in Obeh district in Herat provindecal respondents told

AAN that the they feltlisheartenedoy corruption within the offical justice systemand thatTaliban

courts are fasteand more efficientln some cases, however, people said they were forced to resort

to Taliban courts since they had no other optighin the district of Zurmat, in Paktia province, local
government offcials interviewed by AAN stated that tHalban courts playd key role in the district,

where different cases are registered daily in their céut Ol 4 Sa | NXB landldigpytésdr a I A R
family conflicth a 2 NB2 S NE | 002 NRdibfrEouitcannot tedicRaetdi2tdbydsh> A F |
refer the casdo a Taiban court based in Pakista#.
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file:///C:/Users/mcalleja/Downloads/,%20https:/www.afghanistan-analysts.org/en/reports/economy-development-environment/one-land-two-rules-2-delivering-public-services-in-insurgency-affected-obeh-district-of-herat-province/
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Punishments enforced by the Taliban parallel justice system include execution, mutifatiodl

stoning to death*> UNAMA stated to have documented four cases in 2019, in which the Taliban
executed punishments against womdrased ontheir own justice system for committing adultery or

havingg A Y'Y 2 NJ f  NJS thrde df Zhgsé dadetdedvomen were lashed amone case, the

woman was executed, accused of elop#§During 2019) FIAKF yAad Gl yQa LYRSLISYRS)
Commission (AIHR@pcumented 13 extrajudicial trials against women, noting that the perpetrators

2T (KSaS Ay OrsBRS YR ni Sréds tdrirdlledbyitle argbvernment armed

groups. These incidents occurred in Faryab and Ghor proviffces.

Media sourceseported cases of women beirftpgged for going out without a male guardiahor for

wearing a burga without covering the faé&€.In 2018, in Shahrak district ®horprovince, a boy and

I 3ANX 6SNB aKz2i RSIFIR o0& {KS™mMarkh®2019, apfegnsidt ¥ NHzy y A
woman in Sancharak District in S&Pol province was sentenced to death by the Taliban and instantly

killed along with her unborn child for reportedly criticising the Taliban by calling their war against the
government ‘illegitimate® In January 2020, Afghan officials accused the Taliban of executing at least

six members of the same family, including an infant girl, in a remote village in Faryab pré¥ince

I OO0O2NRAY3I (G2 ! FIAKIY 2FFAOAILIT & GKSIEI & Dalawsa O
them of working in prostitution. However, according to Andkhoy district chief Sultan Mohammad

Sanjer, locals claimed that the real reason behind this execution was the fact that a family member

was a former Taliban militant who recentlyok partin the peace proces¥?

In February 2020AIHRGnformed it was investigating a video footage showing an Afghan woman

being stoned to death. At the time of the report, it was not clear yet whether the footage referred to

an incidentwhichoccurred in 2015 in Ghor province, as the Taliban claim, or a more recent stoning in

the Taywara district of Ghor province, as Afghan journalists and activists dRadio Free
Europe/Radio Libertseportedthat in response to a Twitter pobly a spokesma for Afghan President

Ashraf Ghan{ SRAIl] {SRAINIJAZ &adFrdAy3 (2 o06S WdzidSNae akKz2o
Twitter account linked tahe Talibart* replied that the punishment of#toning for adultery is Islamic

ruling that cannot be rejeed by any Muslin€*? However, both the Taliban and government officials

denied being the perpetrators of this alét

131YSDOS, Country Report on Human Rights Practicesg2Zfanistan11 March 2020url, p. 1011

132 Kazemi S. R., One Land, Two Rules (2): Delivering public services in insafigetey Obeh district of Herat province,
AAN, 9 Decembre2018, last updated 9 March 2020x; Al, Human Rights in AdrRacific; Review of 2019Afghanistan, 30
January 2020yrl

133 UNAMA, Afghanistan protectiosf civilians in armed conflict 2019, 22 February 2Q20,p. 19

134 AIHRC, Summary Report on Violence against Womg&s 2019, 23 March 202Qrl

I5RFE/RL, Taliban Revive Harsh Rule In A Remote Afghan Province, 1 Mareh; ZBd&rdian (The), 'l lost consciousness':
woman whipped by the Taliban over burga without veil, 18 April 20118,

136 Guardian (The), 'l lost consciousness': woman whipped by the Taliban over burga without veil, 18 April 2018

137 pajhwok, Taliban gun down runaway woman, boy in Ghor, 24 October 2018,

138 Salaam Times, Taliban murder pregnant woman, unborn child ia-Bal, 25 March 2019rl; USDOS, Country Report on
Human Rights Practices 204 @fghanistan, 11 March 202Qyl, p. 1011

139 Reportedly, B Family Members Shot Killed by Taliban in Faryab, 19 Januaryu2020,

140 ABC news, Afghan officials say Taliban kill 6 membersned $amily, 19 January 202@]

141 The reliability of the account referred to as linked to the TalibaRB#/Rtould not be verified by EASO

142 SedigSediqqi, [Twitter], posted on: 1 February 2020; IEAFG, [Twitter], posted on: 2 Februanyl 2020

M3RFE/RL, Afghan Rights Group Investigatingov@f Woman Being Stoned To Death, 3 February 2600,
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https://afghanistan.asia-news.com/en_GB/articles/cnmi_st/features/2019/03/25/feature-02
https://www.state.gov/wp-content/uploads/2020/03/AFGHANISTAN-2019-HUMAN-RIGHTS-REPORT.pdf
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https://abcnews.go.com/International/wireStory/afghan-officials-taliban-kill-members-family-68384149
https://twitter.com/IEAFG/status/1223997316769746949?s=20
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2. Land disputes
2.1General

In Afghanistanthe land is a primary source of local confli¢tand violence? The disputes over land
were reported tooccur in the context of growing urbanisation, population growth, and high numbers
of returnees to the countrd?® as well asdecause ofongstanding war, tribal conflict, and ineffective
land administration*’

As notedby Afghanistanindependent Joint ACorruption Monitoring and Evaluation Committee
(MEQ and United States Institute of Peac&$IP, the predominant types and nature of conflicts
around land and wateraried by region and dependeah the strength of tle government, tribal
networks, andhe presence of powerful locals and warlords in the afabubakar Siddique, a senior
correspondent for Radio Free Europe/Radio Liberty (RFE/RL), explained in his interview with EASO in
2017 that land disputes ocawd mainlyamong individuals and families and involved powerful elites
while in rural areadand conflicts couldexpand to include whole families, communities, ethnicities,
tribes, or clans within one trib&?®

Land tenure in Afghanistan is largely basedostomary practices, tradition, or local memadf}Land
NBIAAGNI GA2Yy NI YWith oghly citiésk dr Bvért anly paitsNbie difiels, Mdving been

formally surveyed. In petirban areas, ownership feeld through the unregistered titleu¢fi gabala).

Despite the efforts of the government and international agencies to have the land surveyed and
NBEIAAGSNBRE 246yAy3 fFyR W2dziaARS 2F (K® F2NX¥I &

Local media reported on numerous cases of familiesiadividuals involved in conflicts over land and
property in different regions of Afghanistan. For instance, in May 2019, a verbal clash between two
families over inherited land in a village in Khdstrict, Baghlan ®vince, turned into an armed clash,
as aresult of which three personsncluding one woman, were killéé The same month, unknown
gunmen were reported tdhavekilled seven members of a family due topersonal feud that was
possibly connected to a land dispute in Kaljéiln April 2020jt was reported thatsix people were
killed and 26 injuretbecauseof clashes over land ownership among tribesmen from Durbaba and
Naziandistricts in NangarharBvince® in the same month, four personsicluding two women, were
injured in a clastbetween two tribes over land omership in Dan Patan district, Paktieo#Ance!®®
Reporting on a landelated conflict in Dehdadi district of Balkh Province, in which two persons were
killed and one injured, Pahjwok Afghan News noted that the residentshf@ltthe authorities were
unable to respond tsuch cases of violenée®

144Choudhury, N.Power, Inequality, and Local Land Conflict in Afghanidtan:{ (i dzZR& 2 FUrb¥r Avedd, Sghant S NJA
Institute for Strategic Studies (AISE)19,ur, pom® ! L{{ RSTAySa A {oapkofitfeschrgh Wi Yy REAAST R SF K A (
aims to address strategic issuefated to Afghanistan, see [website], nud|

145Muzhary F. R., One Land, Two Rules (10): Three case studies on Taleban sales of state land, AAN, 158pril 2020,
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147MEC, FinaReport of the Public Inquiry into Land Usurpation, November 2014, url, p. 13

18 MEC, Final Report of the Public Inquiry into Land Usurpation, November20#41; USIP, Addressing land and conflict

in Afghanistan, June 20186¢l, p.8

149 Siddique, A., Skype interview, 11 August 2017, in EASO COI Report, Afghanistan Individuals targeted under societal and

legal norms, December 2014, p. 74

150 AREU, LGAFAfghanistan, 22 June 201> LIJPTT 5SYYINJ 2 5L{=Z wSLRNI FTNBY 5 YyAal
mission to Kabul, Afghanistan, 25 February to 4 March 2012, May 2a1pp. 4041
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154 pajhwok Afghan News, Nangarhar: 6 killed, 26 injured in clash over land, 7 April2020,

155 pajhwok Afghan News, 3 dead as rival tribes clash in Paktia, 9 ApriL2D20,

156 pahjvok Afghan News, Increasing crime incidents worry Balkh dwellers, 26 Octoberu2019,
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Summaursing, sources reported on land dispute situations caused by issues such as:

1 thearrival of displaced people, refugees, returnees, or IDPs, including those who have left
their place of origin and return to reclaim their land /property after an extended period
away®’;

1 involvementof insurgents or armed groups in lodatra-tribal or intertribal divisions over
land, including arming one side against anotffer

1 illegalland sales and langrabbing by powerful elites, warlortf§, strongment®, or powerful
individual$®, or receiving land distributed or obtained through cortigm and bribery of
officialg®?

9 daims over contested definitions of private, public, national, or commonly held land
ownershig® such adand being used for informal camps and settlemétffs

1 multiple and competing claimfr the same landinvolving warlords, powerful commanders,
political or armed local actot%;

9 securityand tenure over highly valued urban property, involving politicians and p&iiies
land disputes in urban areas where property is taken by powerful individuals ang%®Jite

9 conflicts over governmenowned land®® or land recogrsed to belong to the government
after the construction of resiential building$®;

9 ownership disputes between individuals and family members, such as disputed
inheritances'’®

NRC, Strengthening Displaced Women's Housing, Land and Pr&pgntg in Afghanistan, November 2014, p. 27;
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2.2 Land disputes among nomadic and sedentary groups

The real number of nomadic households in Afghanistan is unknown. Antonico@iyst researcher

with an extensive number of publications on nomsettler conflicts in Afghanistan, noted that the

ydzYo SNJ 2F Wl O0 A @St fally active dmadik foHsehglésYahdRa&ti@ely migrating
members of partially settled householdswas estimated at 1.5illion in 2004but is expected to be

much lower today.’? The Independent General Directorate of Kuchi, established within the Ministry

of Agriculture (MoAl23in 2006 to monitor, report on and solve nomaelated issues, estimated the

number of semhomads at 15@00¢ 220000 while reporting that full nomadism was substantially
extinct!™ According to Giustozzi,omadism inAfghanistyY A& WKe& o0 NA Rmh@SRiQ 6A 0K
nomads partially integrated with settled communitie¥™: the clear distinction between farmers and

nomads has blurred by 2001 with the emergence of sgedientary nomad groups®

MoA, which is responsible for pasturégeems to considéthe Pasture Law of 1971 as the basis of its
operations!’” While the Pasture Law distinguishes between private, community, and public pastures
and allows nomads to access only public pastures, the distinction between the types of pastures is
2F0Sy o0f dzNNISR 4dIKASOKS YBWHS YOS 2F 02y Tt A0Ga SlaegqQ
Although the large majority of nomads are Pashtuns, there are also Uzbek, Pashai, Aimaq, Baluch,
Turkmen, and Gujar nomadic communitié$The state granted Kuch&fghan nomads, who are
Pashtuns and reside in soutimeand eastern parts of the count®) - special representation in the
parliament; the regulation, however, was reported to be violated by some candidates who lacked
Kuchi origin®* Jogis a smal®? seminomadic communitywere reported to be denied from ownin
property and accessing jobs, education, and healthcare because of their stateless'tatus.
members of the community received their first national ID cards to vote in the October 2018 Wolesi
Jirga (House of People) elections but some claimed that tieicards were not accepted by the
government afterward?® Another nomadic group that was reported to remain metognised by the
government wereMosulis®

As noted by Giustozzhe Kuchi Directorate estimated that about 4 of nomads, semiomads, and
settled nomads were involved in some type of flimh About 20%o0f those involved in land disputes
were active nomads involved in conflicts with other active nomads7®% were active nomads
involved in conflicts with settlers, and 8D % were active nomads involved in conflicts with settled
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2019, see Pajhwok Afghan News, Jogies say ID cards issued to them not acoepted dune 201Url

ByCOkw[ X W23aray ! FAKFIyAradlyQa ¢Aye {dGFGStSaa aifizNARGe {4 NX
184 pajhwok Afghan News, Jogies say ID cards issued to them not accepted now, 19 Jund 2019,

BBWwCOKkw[ =X W23IAaY ! FIAKIyArAadlryQa ¢Aaye {ilIidStSaa aAyaNARGe { {GNJ
WCOKkw[ Z ! FAKIyAadlyQa al NBAYlIf AT SRulaAy2NAGe CAIKGA {GFGStE S«


https://www.humanitarianresponse.info/sites/www.humanitarianresponse.info/files/documents/files/afg_humanitarian_needs_overview_2020.pdf
https://areu.org.af/wp-content/uploads/2018/01/1801E-Typologies-of-nomad-settler-conflict-in-Afghanistan.pdf
https://areu.org.af/wp-content/uploads/2019/01/1822E-The-Role-of-the-Afghan-State-in-Managing-Nomadism.pdf
https://areu.org.af/wp-content/uploads/2020/03/2003E-Can-the-Afghan-state-intervene-successfully-PN.pdf
https://areu.org.af/wp-content/uploads/2019/11/1907E-Nomad-settler-conflict-in-Afghanistan__English__4.pdf
https://areu.org.af/wp-content/uploads/2019/11/1907E-Nomad-settler-conflict-in-Afghanistan__English__4.pdf
https://areu.org.af/wp-content/uploads/2018/01/1801E-Typologies-of-nomad-settler-conflict-in-Afghanistan.pdf
https://areu.org.af/wp-content/uploads/2019/01/1822E-The-Role-of-the-Afghan-State-in-Managing-Nomadism.pdf
https://areu.org.af/wp-content/uploads/2018/01/1801E-Typologies-of-nomad-settler-conflict-in-Afghanistan.pdf
https://areu.org.af/wp-content/uploads/2018/01/1801E-Typologies-of-nomad-settler-conflict-in-Afghanistan.pdf
https://areu.org.af/wp-content/uploads/2018/01/1801E-Typologies-of-nomad-settler-conflict-in-Afghanistan.pdf
https://minorityrights.org/minorities/kuchis/
https://gandhara.rferl.org/a/afghan-nomads-cite-poor-representation-in-elections/29538652.html
https://www.pajhwok.com/en/2019/06/19/jogies-say-id-cards-issued-them-not-accepted-now
https://gandhara.rferl.org/a/jogis-afghanistan-s-tiny-stateless-minority-strives-to-survive-without-rights-services/30216120.html
https://www.pajhwok.com/en/2019/06/19/jogies-say-id-cards-issued-them-not-accepted-now
https://gandhara.rferl.org/a/jogis-afghanistan-s-tiny-stateless-minority-strives-to-survive-without-rights-services/30216120.html
https://gandhara.rferl.org/a/afghanistan-mosuli-jats/27100409.html

EASO COUNTRY OF @RISFORMATION REFORFGHANISTARRIMINAL LAW, CUSTARY JUSTECDISPUTE RESOLUTHOIRS

nomads!® The reasons for the disputes comprised deniaafess to pastures, disputes over borders

2F QA1 3SaQ LI AGdNBa |yR LldzfAO LI addzNBa I 00Saa
Y2YFRax GF1Ay3a LI aiddNBa FT2N OdzZ GAGFGAZ2Yy o6& FI NXS
between vaious nomad communities, and a conflict between nomads and the authotfties.

The blocking of nomad migration routes was reported to occur largely on the southern fringes of the
Hazarajat®Hazarajat is a mountainous region that comprises the provincBswfiyan and Daykundi

and parts of the provinces of Ghazni, Ghor, Uruzgan, and Wardak, which are ttiet@domeland

of the Hazara.Hazarajat is heavily dependent on agriculture for economic and employment
opportunities; it is highly vulnerable to dde3 K14 | yR Ff22R&a FyR Kla I Y
infrastructure!® The blocking of access to land by Hazara farmers, who prevented nomads from
NEFOKAYy3 LI aiddz2NBa G2 | @2AR RIEYIF3IS (2 ONRLEA 3INRG
reported to take place particularly in Behsud district of Wardak Province and in parts of Ghazni
Province!®*¢ KS LJ- aalk 3Sa 2y (GKS y2YIFIRaQ YAINIGA2Y NRdzi S
of nomad¥ I N¥SNJ O2y ¥t A00 Ay ! FAKI y A & Gritrgf fJocabHapaa NI LI2 |
militias 12

BSe&2yR (GKS FNBFa Ay 11T N2k Gz hass@eadtas yfafiy chrieis 0 S 6 .
of the country andpits mostly Pashtun nomads versus Hazara, Tajik and Pashtun <2tfers
Furthermore,Uzbek nomads wereeported to be involved in a conflict over the use of pastures with

farmers of several Pashtun tribes in Kalam Guzar area of Kunduz Province. Both sides have appealed

to Uzbek or Pashtun politicians and strongmen for help and supgptin. Khost and aroundeveral

villages in Farah, the conflicts were reported to involve Baluchi nomads and Alokozay f&fmers.

A

As found by Giustozzand grabbing and illegabpropriationconstituted the most important type of

conflicts related to the nomadic population in Afgnistan'® Urban expansion, intensified by the

return of Afghans from Pakistan, Iran, and other countries and internal migration from rurat¥reas
OFdzaSR I NRAS Ay LINROS&a 2F fFyR Ay LI} addz2NBS | NBI a
pad G dzZNB & FyR GdzNYyAy3a GKSY AyG2 (26yaKALAQ YR 0N
settlers for appropriating the pasturelands to build on them or sell them for urban developtient.

2.3 Land dispute resolution

2.3.1 Formal mechanisms

Land relateddisputes are considered civil matters under the statutory ¥fd.andrelated disputes
are mediated byHuquqg(Rights)offices however,in its 219 report, UNAMA expressebncerns over
their effectiveness andapacity to enforce court decisions and land titt&s.
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2020,url, p.1; Giustozzi, A., Nomegkttler conflict in Afghanistan today, October 20AREUur, p. 16
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Sources reported that there was little expectation of obtaining fair treatment at courts, and frequently
such courts are not present or lack appropriate stéfDisputants in land disputes with the mesto

pay off or bribe judicial officials were able to obtain favourable outcafffesurthermore, in attempts

to obtain different outcomes, court orders were occasionally ignored and the same case-tisire
simultaneously in various courts. Challengeshini the court system dealing with land disputes
included lack of documentation or fraudulent land documents, lack of awareness about court
proceedings by litigants, delays, and the lack of safety for court officials who reportedly experienced
threats, andbeatings2%?

According to the research conducted by Giustozzi on noesstler conflicts, the authorities remain
2FGSY WOGKS FANRG LIER2NI 27T *OHolvdver, WRilbIOK & hondadls ang O 4 S
settlers involved in land disputes said thagpealed to theauthorities none of them mentioned

receiving any help. Some government officials claimed success in resolving disputes involving nomads
through third-party medation but said that the state was frequently able to solve only minor issues,

e.g. the seizure of animals and limited damage to cFéps.

In February 2020, the Pajhwok Afghan News published a statement of the head of the Ministry of

Urban Development anddtising (MUDH), according taheh 1600people applied to judicial organs

over land grabbing instances during the solar year that ends oN&th2020. Security forces
NBLI2ZNISRf& KSfaJBR @NBABD? FISINY R p Fi MBROYeeNidvoivédS N&E Q ¢
WgSNBE NBEFTSNNBR (12 2dZRAOAINE 2NBEIYaQ: ALK adNRy3

2.3.2 Customary and traditional mechanisms

Land disputes are frequently resolved through informal community resolution mechanisms engaging
local elders or througtshuras (gathering of eldersand jirgas (councilsj®® According to the Asia
C2dzyRIF A2y Qa H 1 wmdsoiedzhyghSras AndjirgasyfoRnedrrode a4 $4 of the
cases solved by these customary institutig?ls

As noted by various sourcdlge Afgharsoften prefered the customary law system to resolve disputes
due to abetter familiarity with the system, lower costs, emphasiscommunity harmony, and laakf
trust in the formal system because of corruption, distapaad delayg®® Jrgas andshuras were
reported to be preferred particularly by rural inh#gdnts, who generally perceivatie formal justice
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systemas corrupted and inaccessible: resulting fraammore extensiveise by the rural population,
jirgas andshuras solved a larger numbebf cases than formal mechanisr#§

Decisions made bjjrgas and shuras are outside the justice system of the state and are egally

binding or formally recognised, and their decisions sometimes violateliagiaand the statute law

as well as human right&® USDOS reported thain 2019,n rural areadocal elders anghuras, which

GSNE WGKS LINAYIFNRE YBYy&E PRIASNE({AYR ORGKE ORMAR & LIz
gAGK2dzi NBIFNR G2 2 O02MRNW I (iE2S T ladany@asds bigerier NS LI2 NJi
based violence and discrimination against women and girls are referijggjas andshuras for advice

or resolution, espetif f @ Ay NXzNJ f F y R N Yeisidhs natdy theGndormaldzNdi K S |
justice mechanismaere repored to frequently discriminate against womet?

In his research of land conflicts involving nomadic populations, Antonio Giustozzi noted thstaten
mediators¢ typically from neighbouring tribes or cleriashad reportedly greater access than state
institutions as they were able to enter Taliba@ontrolled areas. However, mediation costs were
reported to be high: for instance, in Farah, a mediatidiegedlycostAFN480000[EURS 680], which
was shared equally between the two communities engagedhe O 2 y £ @Gn@y (a dnfdority of
conflicts had successful nestate mediation; moreover, in some instances, the solution was only
temporary or partially successfei!

2.3.3 Taliban involvement in land disputes

According to theresearcherAshley JackspR A & LJdzi S NBaz2f dziA 2y AnilitayKS ¢ | f
F2N)Y 2F Sy3r3aSyYSyid oAGK OA @ Duarihgthe comgidicalich ®ithT A N& (
EASO in 201 Abubakar Siddigque explainedahin some cases the Taliban miglat allowjirgasand

20KSN) a20A1f 02RASa (2 F2N¥I 6 yiAytHeirtdd@ds# S G2 N

Land disputes as well as the cases related to divorces and robberigere reported to be the most

common cases heard by the Taliban cotifi{see dssom Py ¢ | £ Aol yOQ& LI NI ff St
Researching conflicts related to the nomadic population, Antonio Giustozzi gave an example when a
tribal elder admitted seeking and obtaining support from the Talibesitbes other parties, such as

Hizbi Islami commanders and one of the nomad strongmen to solve a conflict when nomads from
Zabul Province blocked access to pastures to the Baluchi noftfads.

209Nader, J., Roberts, F., Inclusive local peacebuilding in Afghagistassons from practice, in Incremental peace in
Afghanistan, ACCORD, issue 27, June 2018p.81. This report draws on research by the British and Irish Agencies
Afghanistan Group (BAAG) in 2017, which aimed to document examples of community and ciwitledgieacebuilding
initiatives. The research involved a desk study and 15-semtured interviews with employees of a number of international
and Afghan NGOs operating in Afghanistan.
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Primary Taliban courts are established at a district level and haagings on one or two days a

week?!® hadow district governorsnake decisions concerning minor issti€and, as underlined by

JacksonWI NB 2F0Sy GKS FANRG L)patulady ForddputesoverfiaddNdr R A & LJdzi
resource ownershipaswellasforhA A€t OF 4Sa 2NJ Ay (GKS f20FdA2ya Wo¢
2 NJ | G*aRBséarddeMichael Semple observed the work thie Talibandistrict administrator in

Chapa DaraKunar Provinceyvhose rolewas toadjudicatedisputes related tdand ownership, grazing

rights, debts, and elopementt the same timea district judge gaz) was engaged idealing with
WifficultQcases’?? AANpublished research revealed that in Topra Kash, Kunduz ProvincdipanTa
RAAGNAOG 3IF2O0SNY 2N g1 & WadzLII2NISR o0& GKS YAf AGF NE
g2dd R Wlal GKS YATAGFENE O2YYFYyRSNI 2T (*R\8hed LISOA FA
disputes over land and/or resource involve saldtistricts, tribes, or villagean outside commission

of Taliban elders can be formétf.

Women were reported to be able to appeal to Taliban counparticularly in cases related to
inheritance,divorce andfamily issues either directly or vigheir male relative$?®

During 20172020, e official website of the Taliban, the Voice of Jihad, claitbedsolveWa f A IK G | YR
YIF22NJ RA&aLlzi Sa | yR T SR Febrifary(P02® XaibamzdabredRon tesoBingLIS | O S
an enmity betweentwofaniiA S&3% GKAOK fla0SR T2NJ Y2NB GKFy (g2
RdAdZNAY 3 | WLISFOS YR NBO2yOAftAlIGA2Y OSNBY2ye&Q 27F
for the legal and social problem of thepud A OQ Ay a2 R2f{ revkce.ThNIFnénS stded b 2 2 NJ
GKFG WoliB8KS GNROSAYSY |LIINBOAFGSR GKS adSLI 41 ¢
satisfaction over the reconciliation efforts thatended a®® I NJ f 2y 3 RA & LIz ¥ 0Si6SS
In other cases, it was mentionedahintra-tribal conflicts were settled in Mehtarlam, the capital of

Laghman Proviné® and Marwara and Shigal districts of Kunar Provifiée.

In January 2018, Pajhwok Afghan News reported on an armed clash between civilians and Taliban
militants over a landRA & LJdzG S Ay adzal vIflF RAAGNROG 2F &az2dzik
AaKFR2g 3A20SNY2NJ F2NJ | STt YIYR WglyiadSR (2 RA&GNRG
GNAOSEYSYQ
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3. Blood feuds and revenge killings

3.1 Pashtunwaliand blood feuds

Among Pashtuns, blood feuds arise from the principleaufal retributive justice which is the central

component ofPashtunwal?! It requires the restoration of honour through carrying out revenge or

that those who commitan injusticeBgh Y & G | y2 i KSNRAa K2y 2dzNJ Ydzad O2YLJ
wronged?3?2 While Pashtunwalis dominant across tribal Pashtun communiti@sits practice can be

also observed among neRashtuns and among other ethnic grougS-urthermore,Pashtunwalhas

tribal and regional variation$®

Blood feuds characteristically occur in areas where the government and rule of law is weak-or non
existent®®, where there is easy access to weapons, leading to a quick escalation of vitleBeeause

of the lack of state enforceemt and or police forces, in most rural areas some relatively minor
incidents concerning land disputes can rapidly escalate into viol&Aemwever, as noted bieamat
Nojumiin 2017,in some cases, any homicide or killing, which is not mitigated, can potentially lead to
a blood feud, regardlessf the presence or the absence of the governméit.

Blood feuds for revengtaking can be the result of personal violence or wrongdoing thateien as
being against honoydisputes involving land, or family conflicts and relationskipso be perceived
Fa WRAAK2Y2dz2NI 60t SQ 2NJ &Kl YSTdz A & PaghtMrimgrdandi K S Y 2

families?** In Pashtun societyhame isstronglycoy Yy SOG SR G2 | 62YlFyQa o6SKI @A
to reflect the reputation of her family and, specifically, male family memB&#&s men are

21The central concepts ifPashtunwalirevolve around notions of honoum#éng and shame as well as hospitality
(melmastiyg and dignity ghairat). See, Norway, LandIinfo, Afghanistan: Blood feuds, traditional law (Pashtunwali), 1
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tribal & clan structure, 5 April 2017, availableual; pp. 29-36, 42

282FRC, Pashtunwali: an analysis of the Pashtun way of life, in Austria, BFA, AfPak: Principals of the tribal & clarbstructure,
April 2017, available atrl, p. 30; UNHCR, CORI Thematic Report, Afghanistan: Blood Feuds, Februanyl, 2004, 10;

Rzehak, L. Doing Pashto, Afghanistan Analysts Ne(A@aik) Thematic Report, March 204itl, pp. 1415; Norway, Landinfo,
Afghanistan: Blood feuds, traditional law (Pashtunwali), 1 Nde¥r2011,url, p.8

233 Nojumi, N., email, 22 September 2017, in EASO COI Report, Afghanistan Individuals targeted under societal and legal
norms, December 2017, p. 84

234Netherlands, Country of Origin Report on Afghanistan, November 2016p.75; UNHCR, CORI Thematic Report,
AfghanistanBlood Feuds, February 2014, p. 4; Barfield, T., et al., The Clash of Two Gq@&tate and No+state Dispute
Resolution in Afghanistan, 201drl, p. 11; Siddique, A., Skype interview, 11 August 2017, in EASO COI Report, Afghanistan
Individuals targeted under societal and legal norms, December 20l p, 84 Waheed, A., Skype interview, 26 August 2017

in in EASO COI Report, Afghanistan Individuals targeted under societal and legal norms, Decembér 2084, Nojumi,

N., email, 22 September 2017, in EASO COI Report, Afghanistan Individuals targeted under societal and legal norms,
December 2017url, p. 84

235|LF, The Customary Laws of Afghanistan, September 2f04Jso cited in Norway, LandInfo, Afghanistan: Blood feuds,
traditional law (Pashtunwali), 1 Novemb2011, url, pp. 6-7; Ruttig, T., email, 27 September 2017, in EASO COI Report,
Afghanistan Individuals targeted under societal and legal norms, December 2037 85

236 UNHCR, CORI Thematic Report, Afghanistan: Blood Feuds, Februamyrl2@p434-35; Waheed, A., Skype interview, 26
August 2017, in EASO COI Report, Afghanistan Individuals targeted under societal and legal norms, Decernber 2017,
p. 83

237 \Waheed, A., Skype inteews, 26 August 2017, in EASO COI Report, Afghanistan Individuals targeted under societal and
legal norms, December 2014, p. 83

238 Giustozzi, A., Nomaskettler conflict in Afghanistan today, October 2019, ARELJp. 42

239 Nojumi, N., email, 22 September 2017, in EASO COI Repdmans@n Individuals targeted under societal and legal
norms, December 2017y, p. 83

240 UNHCR, CORI Thematic Report, Afghanistan: Blood Feuds, Februaryl2pp41611, 19; Rzehak, L. Doing Pashto, AAN
Thematic Report, AAN, March 2014, pp.14-15, 1819; Waheed, A., Skype interview, 26 August 2017, in EASO COI Report,
Afghanistan Individuals targeted under societal and legal norms, December 207 84

241Norway, Landinfo, Afghanistan: Blood feuds, traditional law (Pashtunwali), 1 Novembeu20p17

242 Siddique, A., Skype interview, 11 August 2017, in EASO COI Report, Afghanistan Individuals targeted under societal and
legal norms, December 2011y, p.85; Norway, Landinfo, Afghanistan: Blood feuds, traditional law (Pashtunwali), 1
November 2011url, p.7


http://www.refworld.org/docid/5124c6512.html
https://coi.easo.europa.eu/administration/austria/PLib/ANALY_AfPak_tribal_and_clan_structure_2017_04_05.pdf
https://coi.easo.europa.eu/administration/austria/PLib/ANALY_AfPak_tribal_and_clan_structure_2017_04_05.pdf
http://www.refworld.org/pdfid/53199ef64.pdf
https://www.afghanistan-analysts.org/wp-content/uploads/downloads/2012/10/20110321LR-Pashtunwali-FINAL.pdf
http://www.refworld.org/docid/5124c6512.html
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://www.government.nl/documents/reports/2016/11/01/country-of-origin-information-report-afghanistan-november-2016
http://www.refworld.org/pdfid/53199ef64.pdf
https://www.usip.org/sites/default/files/file/clash_two_goods.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://www.usip.org/sites/default/files/file/ilf_customary_law_afghanistan.pdf
http://www.refworld.org/docid/5124c6512.html
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
http://www.refworld.org/pdfid/53199ef64.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
https://areu.org.af/wp-content/uploads/2019/11/1907E-Nomad-settler-conflict-in-Afghanistan__English__4.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
http://www.refworld.org/pdfid/53199ef64.pdf
https://www.afghanistan-analysts.org/wp-content/uploads/downloads/2012/10/20110321LR-Pashtunwali-FINAL.pdf
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
http://www.refworld.org/docid/5124c6512.html
https://coi.easo.europa.eu/administration/easo/PLib/afghanistan_targeting_society.pdf
http://www.refworld.org/docid/5124c6512.html

30T EASO COUNTRY OF ORIKFORMATION RERORFGHANISTARRIMINAL LAW, CUSTARY JUSTECDISPTE RESOLUTION

responsible for the accumulation of honour and reputation through protection of their property and
familieg*3, they have the duty to protecthe honour of the women(nang) under their responsibility.
CFrAfAYy3 G2 LINE inSabsia dib iy régpetabiitg ywitidaNd communithe namus
(social honour of familyecomes a frequent cause of confliéts.

Revengel Af f Ay3d KIFLIWISya YFAyte FY2y3 tlFaKadzyasz odzi
among all ethnicities that see it as a customary transgresét@iood feuds are not solely based on
Pashtunwaliand can occur among other ethnic group$According to Ahmad Waheed, clashes and

feuds do occur and are likely to develop between different ethnic groups living in the same area: for
instance, Hazara and nomadic groups, or in regions where Pashtun and Tajik or Uzbek groups border
each otherr*’

Among the Pashtuns, revenge is parReshtunwatihowever, Abubakar Siddique explained that even

among Pashtuns, many different tribal formations influence how blood feuds é&As noted by

Thomas Ruttig, while blood feuds are not limited to situationisiag from resource conflicts, most

feuds occur within certain ethnic stiroups. For instance, in the case of Pashtun society, these sub

ANR dzLJA O2YLINRA &S O2NB Tl YAt ez &GHAlngg\Wahéed pbintatiiof 8 = WO
cousin rivalry turboor) among Pashtun families as a factor that escalates blood f&fdehe

adherence tdPashtunwalias observed by Neamat Nojumi, fades away as one moves toward the urban
centres andsnot effective or enforced among urbanite Pashtufrs.

Under Pashtunwali the taking of revenge does not need to be immedi&te-euds can go on for
generations and impact entire tribes or communitf&@sin an email to EASO on this issue in 2017,
Thomas Ruttig gave the opinion that the number of revenge cases has grxponentially because

the conflict in Afghanistan has exacerbated the causes for conflicts like blood#éitks explained

that there is a high probability that blood feuds will continue to be violent, as such issues are not easily
forgotten 2 Antonio Giistozzi gave the following example of a land dispute, which grew into a blood
feud that lasted more than a decade and affected more actors than were involved in the beginning:

UYh one case recounted by an interviewee in Derai (Khost), in 2003 some noitkadighe son of a
local landholder who was complaining to them about their planting wheat on his land. The nomads
claim to own that land, which they bought in the past. Afterward, the colonel stormed the nomad
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settlement, killing seven. The blood feud tistarted in this way is still going on and resists all attempts
by the elders of the two communities to end it, even if the elders agreed that the nomads would
withdraw from the occupied land. The conflict spread as the local villagers started attackiraya
indiscriminately, not just the Niazi, who were originally invol¢&g.

3.2 Customary blood feud resolution and compensation

Under Pashtunwali blood feuds can be avoided through seeking forgivenesmgwata) of the

injured party and requesting thahey foregobadal?®” Nanawataican be sought by the individual

offender approaching the offended party to akk forgiveness or through §irga with local tribal

elders and thaulema(clerics); howevemanawataiis not applicable in cases relatedrtamusand not

normally sought in a case of murder as Pashtun society considers forgiving murder as a disgraceful and
coward acf®® As explainecdoy Neamat Nojumi, G { Ay 3 NB@Sy3aS Aa ftAy{1SR
violey OSQY I OO2NRAYy3 G2 (GKS NBaSINOKSNE 2NRAYIFNE ! ¥
the position of power and those protected by armed men and secéitity.

According to LandInfo, the vast majority of decisions resolved through customary digsaletion

resulted in peace Solh), or the payment of compensatidi®® ¢ KS LI @ YSyd 2F Wof 2
(khunbaha) A& R2YyS (2 | @2AR FdzZNIKSNJ O8Ot AO0If NBGSy:3
peacefully: undePashtunwali once compensation is paid, thé 2 2 R T S dzR*' As\exiziited Sy RQ ®
by Ahmed Waheed, the likelihood of permanence for decisions that end feuds depends on the
situation and level of trust between parties: in some cases, a lasting solution is achieved, while in
others decisions are brokeand not upheld. Further, decisions to end feuds or disputes may be
undermined by territory changing hands, or, if the government becomes weaker in the local area. If

the parties have the will to resolve it, they may pursue a new decision from the govetronéaliban;

however, if they do not wish to resolve it, parties abandon this and focueddson assuring their
protection 262

Instead of paying blood money, families can give the offended party one or several girls for mié&triage
whichoccurs in rural aas?®*The practice of exchanging girls between families, known also under the
term swarain Pashté®, is a customary solution as a form of compensation to address revenge killings
of young mert® According to the Pashtun practicelmad®’, women and girlsare given or exchanged
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to settle family debtsor resolvefamily disputeg®F 2 NJ Aya il yOS> F ¢2Yly OF Yy
family in order to avoid thescalatbn ofblood feudbetween familes?° The practice obaad which

is prevalent in rural are&%’, results in forcedat times early)narriage for the women and girls given

in exchange’*

In 2019,it was reported thatwo girls of Kehi communities werexchanged for access tteanwater
resoucesto avoid disputes, serious conflicts, and blood feéidS.he exchange marriage decision is
made by families giirgas, and women and g&lare expected to comphi® As explained by Abubakar
Siddique,women and girls given to other families as compensation might find themselves being
divorced by their husbands or being forced to divorce by thelamfamilies as soon as another
conflict between the two families aes?"

I O0O2NRAY3I (2 wCOkw[ZX | faz2 o62e&a Ay NHzNFédldclSI a & S
or tribal traditions: customs on the inheritance rights of widows, the settlement of blood feuds, or
prearranged agreements between families to exgf 3S G KSANJ OKAf RNBYy FT2N Y
mentioned that child marriages of boys were less frequent than child marriages of girls and tended to
remain underreported’®

In June 2020, RFE/RL reportedamnincident described as an ancient customary reeewich took

place in Manduzai, a district in the province of Khost. A mob made up of hundreds of members of the
Pashtun tribe Mangal burned down the houses of four families whose male members were accused of
having killed seven members of a rival famitglanjured three others a few days before. According to

the source, the burnings occurred aftejima> I O2dzy OAf 2F al y3alrf GNRAOI f
FyOASyild OdzadG2y G2 Y260AftAT S | / KSS3AKE Z2NJ GNRolt L

3.3 Prosecution by the state

Article 25 of the 200EEVAWaw prohibits baadexchange marriagé¥, and the new 2017 Penal Code

y2 f2y3ISNI YSy(GAz2ya WK2y2dzNJ 1 Af f Ay FPEKonitoingthe YA GA I
period 20152017, UNAMA found that the enforcement of national legislation aiming to protect

women from violence remained a challenge in Afghanistan; in cases of murder and honour killings of
women between 2016 and 2017, UNAMA foundeafecto impunity 2 USDOS reported that in 2019

0KS WAYLX SYSyidl G4A2y FYyR g N®ySaa 2F GKS 9+120Q N

In 2015 and 2016, local media reported on tribal elders declaring bans on the marriage to settle blood
feuds in Balkh, Khost, and PaktfRa.Accordng to a media sourceno cases of arrest and/or

268HRW, | had to run away, March 201@, p. 32
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prosecution ofjirga elders or family members were reported in Afghanistan in conneatith the

baad practiceas of August 20192 In May 2020, RFE/RL reported tre murder of an 18yearold

woman in Bahak district, Badakhshan Province, after she rejected a faamignged marriage;an

from home, and took refuge at the district police headquarters with her boyfriend. After being
entrusted to her brother, the woman was murdered by him for dishonouringfémeily. According to

the provincial office of AIHRC, the case was mishandled by the police and was one of many similar
cases of violence against wom&#.

According to a confidential source interviewed by the MFA of the Netherlands, perpetrators of blood
feuds or honour killings are not usually prosecuted because of the assumption that women should not
WRA&AK2Y2d2ND GKSANI FFEYAfASaAa o0& o0SAy3a Sy3dalr3aSR Ay
authorities tend to avoid involvement in matters related torfaur killings, asking community elders

to find a solution to a related disputé?

In an interview with EASO in 201&hmad Waheed explained that the weakness of state judiciary
systems to resolve such conflicts also contributes to their continuation,wsdsfbecome intermixed

with existing rivalriesthe broader conflict and taking sides to protect onestifis contributing to the
complexity of resolving the underlying cause. As a consequence, few conflicts are resolved and feuds
becomeincreasingly prolonged and complex with tirffé Similarly, Neamat Nojumi indicated that
traditionally, Afghans did enjoy greater access to dispute resolution in the past and could opt for state
or non-state mechanisms; however, with the rise of Islamishad groups and a new generation of
strongmen within the government, access to justice became limited, contributing to the overall
weakening of the justice systems of the courtfty.
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