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1 Einleitung

Einer Anfrage an die SFH-Landeranalyse sind die folgenden Fragen entnommen:

1. Welche gesetzlichen und/oder sozialen Sanktionen gibt es fir eine afghanische Frau,
die ihren Mann ohne seine Erlaubnis verlassen hat und in ein anderes Land gezogen
ist?

2. Unter welchen Bedingungen kénnen sich afghanische Frauen scheiden lassen?

3. Welches ist die Situation einer afghanischen Frau, die alleine nach Afghanistan (Provinz
Ghazni) zuriickkehrt und nicht zu ihrem gesetzlichen Ehemann oder zu ihrer Familie zu-
rickgeht? Welchen Zugang zu Schutz, Arbeit, Unterkunft und Unterstitzung hat sie?

Die Informationen beruhen auf einer zeitlich begrenzten Recherche (Schnellrecherche) in 6f-
fentlich zuganglichen Dokumenten, die der SFH derzeit zur Verfliigung stehen, sowie auf den
Informationen von sachkundigen Kontaktpersonen.

2 Gewalt gegen Frauen in Afghanistan

Im Jahr 2017 wurden der AIHCR mehr als 4000 Falle von Gewalt gegen Frauen gemeldet.
Bei einem Drittel davon handelte es sich um physische Gewalt, einschliesslich «Ver-
brechen im Namen der Ehre». Hierbei handelt es sich um die zweithdufigste Form von
Gewalt gegen Frauen in Afghanistan. Im Marz 2018 bezeichnete die Unabhangige Afgha-
nische Menschenrechtskommission (AIHCR) in ihrem Jahresbericht Gewalt gegen Frauen als
«eine der grossten Herausforderungen fiir die Menschenrechte in Afghanistan». Diese Gewalt
umfasst «Verbrechen im Namen der Ehre», Entfihrungen, Vergewaltigungen, sexuelle Belas-
tigungen, Zwangsabtreibungen und héausliche Gewalt. Die AICHR hebt hervor, dass ihr im
Jahr 2017 4340 Falle von Gewalt gegen Frauen gemeldet wurden. Dabei ging es bei 1420
(33 Prozent) Fallen um physische Gewalt, bei 1317 (30 Prozent) Fallen um verbale und psy-
chische Gewalt, bei 749 Féallen um wirtschaftliche Gewalt (17 Prozent), bei 228 Fallen um
sexuelle Gewalt (5 Prozent) und schliesslich bei 626 Fallen um andere Formen der Gewalt
(AICHR, 11. Méarz 2018). Laut einem Bericht der UN-Mission fur Afghanistan (UNAMA) und
des UN-Hochkommissariats fiir Menschenrechte (OHCHR) vom Mai 2018 sind Morde dieje-
nige Form von Gewalt gegen Frauen, die in Afghanistan am zweithaufigsten vorkommt. Die
haufigste Form sind absichtliche Schlage und Schnittwunden. In der kirzlich aktualisierten
Version der Richtlinien zur Schutzbedurftigkeit von Asylsuchenden aus Afghanistan stellt das
UN-Hochkommissariat fur Flichtlinge (UNHCR) fest, dass bei afghanischen Frauen Depres-
sionen, die durch hausliche Gewalt und andere Menschenrechtsverletzungen ausgeldst wur-
den, zugenommen haben. Sie seien fir 80 Prozent der Selbstmorde im Land verantwortlich.
Einige Frauen setzen sich selbst in Brand.

Frauen sind in ldndlichen Gebieten und in den Gebieten, die von bewaffneten Oppositi-
onskraften einschliesslich den Taliban kontrolliert werden, noch geféhrdeter, was Ge-
walt und Menschenrechtsverletzungen anbelangt. Das UNHCR stellt unter Berufung auf
die AIHCR fest, dass Gewalt gegen Frauen «weit verbreitet und Ublich ist und eine unbestreit-
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bare Realitat» darstellt. In den von Unsicherheit betroffenen Provinzen und in landlichen Ge-
bieten sind Frauen besonders gefahrdet, was Gewalt und Missbrauch anbelangt. Sexuelle
Belastigung und eine starke Diskriminierung von Frauen bleiben allgegenwartige Probleme.
Trotz Anstrengungen der Regierung zur Férderung der Gleichstellung der Geschlechter wer-
den Frauen weiterhin sozial, politisch und wirtschaftlich stark diskriminiert, insbesondere auf-
grund hartnackiger Stereotypen und traditioneller Praktiken, die sie ausgrenzen. Frauen, die
als die sozialen Normen missachtend betrachtet werden, werden sozial stigmatisiert und in
ihrer physischen Integritéat bedroht, insbesondere in den Regionen, die von bewaffneten Op-
positionsgruppen kontrolliert werden. In diesen Regionen ist die Lage fur Frauen besonders
problematisch, da bewaffnete Oppositionsgruppen die Grundrechte von Frauen stark ein-
schranken, einschliesslich ihrer Bewegungsfreiheit, ihrer politischen Teilnahme, ihres Zu-
gangs zu Gesundheitsversorgung und ihres Zugangs zu Bildung. Ausserdem haben Frauen
in diesen Regionen wenig Chancen, Recht zu bekommen oder Wiedergutmachung fir die
Verletzung ihrer Rechte zu erhalten. Dies ist insbesondere auch aufgrund von parallelen
Rechtsstrukturen der Fall, die von bewaffneten Oppositionskraften betrieben werden und die
regelmassig die Rechte von Frauen verletzen (UNHCR, 30. August 2018).

3 Zugang zu Scheidung, Situation von
geschiedenen Frauen

Gesetzliche Diskriminierung von Frauen beim Zugang zu Scheidung. Laut der Journalis-
tin Fariba Nawa werden nach der heutigen Interpretation des islamischen afghanischen
Rechts Frauen und Manner bei Scheidungen nicht gleichbehandelt. Heather Barr, eine Re-
chercheurin bei Human Rights (HRW), die auf Frauenrechte spezialisiert ist und die von Fa-
riba Nawa zitiert wurde, stellt fest, dass das afghanische Zivilgesetzbuch einem Mann jeder-
zeit und aus jedem beliebigen Grund erlaubt, sich von seiner Frau scheiden zu lassen. Eine
Frau hingegen muss eine gewisse Anzahl an Grinden angeben, die sie beweisen muss. Aus-
serdem muss sie dafur vor Gericht gehen. In der Praxis kdnnen sich die meisten Frauen ganz
einfach deshalb nicht scheiden lassen, weil sie oft arm und ungebildet sind und keinen Zu-
gang zu einem Anwalt/einer Anwaltin haben (Fariba Nawa, 22. Marz 2017). Laut HRW ist das
Scheidungsrecht veraltet und tragt dazu bei, die Situation von Frauen, die Opfer von hausli-
cher Gewalt wurden, noch zu verschlimmern. Wahrend es fiir eine Frau extrem schwierig ist,
sich scheiden zu lassen, gentgt es flr einen Mann, sich selbst als geschieden zu erklaren.
Im Jahr 2007 versprach die afghanische Regierung, das Scheidungsrecht zu reformieren, und
begann, ein neues Gesetz auszuarbeiten. Doch wurden seit 2010 keinerlei Fortschritte zur
Verabschiedung dieses Gesetzes gemacht. Afghanische Frauen werden vor dem Gesetz da-
her weiterhin als Burger_innen zweiter Klasse behandelt (HRW, 9. Januar 2018).

Scheidungen fiar Frauen nur unter sehr strengen Voraussetzungen maoglich. Laut
Imamuddin Musaheb, einem afghanischen Anwalt, der vom Institute for War and Peace Re-
porting (IWPR) zitiert wurde, kénnen sich Frauen nach dem afghanischen Zivilrecht nur schei-
den lassen, wenn ihr Ehemann an einer chronischen unheilbaren Krankheit leidet, wenn er
seine Frau nicht erndhren kann oder wenn er seit mehr als drei Jahren aus unbekannten
Grinden abwesend ist. Laut Maulavi Keramatullah Sedigi, Direktor fur islamische Studien des
Ministeriums fir Hadj und religiose Angelegenheiten, der von IWPR zitiert wurde, kann sich
eine Frau aus folgenden Grinden scheiden lassen: wenn ihr Ehemann einverstanden ist;
wenn er seine Frau nicht erndhren kann oder an einer unheilbaren Krankheit leidet; wenn er
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seine Frau zwingt, unmoralische Handlungen zu vollziehen; wenn er sich gegen den Rat sei-
ner Frau oder ohne sie zu informieren auf eine lange Reise begibt; wenn er sie wahrend
seiner Abwesenheit nicht finanziell unterstitzt; oder wenn er sich wahrend vier Monaten wei-
gert, mit seiner Frau zu schlafen. Wenn keine dieser Bedingungen erfillt ist, kann sich die
Frau nicht scheiden lassen. In der Praxis kann eine Scheidung haufig auch dann nicht garan-
tiert werden, wenn eine dieser Bedingungen erfillt ist (IWPR, 15. September 2015). Laut
einer E-Mail-Auskunft von Torunn Wimpelmann, einer auf Geschlechterpolitik in Afghanistan
spezialisierten Forscherin, vom 20. September 2018 an die SFH haben Frauen im Prinzip
auch das Recht, sich scheiden zu lassen, wenn sie geschadigt wurden («harm»), zum Beispiel
durch Gewalt.

Starke Stigmatisierung, aber auch Ausgrenzung von geschiedenen Frauen. Laut UNHCR
sind besonders solche Frauen verletzlich, die nicht von einem Mann unterstiitzt und geschutzt
werden, einschliesslich Witwen und geschiedener Frauen. Sie kdnnen oft ihren Lebensunter-
halt nicht bestreiten, da alleinlebende Frauen durch soziale Normen eingeschrénkt werden,
einschliesslich bezilglich ihrer Bewegungsfreiheit und ihrer Moéglichkeiten, ihren Lebensun-
terhalt zu verdienen (UNHCR, 30. August 2018). Laut Torunn Wimpelmann (20. September
2018) lauft eine Frau, die geschieden ist oder der vorgeworfen wird, ihren Mann verlassen zu
haben und die deshalb auf kein familiares Unterstitzungsnetzwerk zahlen kann, Gefahr, in
einem Frauenhaus zu enden. Haufig habe sie keine andere Mdglichkeit, als sich zu prostitu-
ieren, um ihren Lebensunterhalt zu bestreiten. Es sei sehr schwierig, eine Wohnung oder ein
Haus zu finden, da wenige Eigentiimer an eine alleinstehende Frau vermieten wiirden, ausser
sie sei sehr wohlhabend. Laut New York Times (NYT) bleibt die Lage von geschiedenen
Frauen in Afghanistan trotz gewisser Fortschritte sehr schwierig, insbesondere aufgrund der
starken Stigmatisierung, der sie ausgesetzt sind. So ist es zum Beispiel dusserst schwierig,
eine Wohnung zu mieten, da der Mietvertrag in der Regel von einem Mann unterschrieben
werden muss. Geschiedene Frauen werden als «leichtfertige» oder zligellose Frauen ange-
sehen und werden haufig von Mannern belastigt (NYT, 17. April 2017). Laut Fariba Nawa
werden geschiedene Frauen stark stigmatisiert, einschliesslich in sozialen Netzwerken (Fa-
riba Nawa, 22. Méarz 2017).

Zahl der Scheidungen in Afghanistan nimmt trotz oft uniberwindbarer Hindernisse flr
Frauen zu, meist um hauslicher Gewalt zu entgehen. Laut Fariba Nawa ist Scheidung h&au-
fig die letzte Mdéglichkeit, um zu versuchen, hauslicher Gewalt, Polygamie und Vernachlassi-
gung zu entgehen und diese zu Uberleben. Es gibt zwar keine verlasslichen Statistiken, doch
gibt es Hinweise, dass die Scheidungszahlen in Afghanistan in den letzten Jahren gestiegen
sind, sowohl in landlichen Gebieten als auch in den Stadten — und dies trotz der obengenann-
ten fast untberwindbaren Hindernisse (Fariba Nawa, 22. Marz 2017). Laut NYT hatten sich
die Scheidungsantrége in den letzten zehn Jahren verfunffacht (NYT, 17. April 2017).

4  Schutzfahigkeit des Staates

Weit verbreitete Straflosigkeit fur Téater von Gewalt gegen Frauen einschliesslich «Ver-
brechen im Namen der Ehre». Gemass UNHCR verlauft die Umsetzung der Gesetze zum
Schutz von Frauen, insbesondere des Gesetzes zur Beseitigung der Gewalt gegen Frauen
(EVAW), sehr langsam. Es wurde im Jahr 2009 verabschiedet und stellt 22 Gewalttaten und
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schadliche traditionelle Praktiken gegen Frauen unter Strafe, wie Zwangsverheiratung, ein-
schliesslich von Kindern, und Gewalttaten gegen Frauen wie Vergewaltigung und h&usliche
Gewalt. Dieses Gesetz bestimmt auch die Strafen fiir die Urheber dieser Straftaten. Dieses
rechtliche Instrumentarium wird aber nur selten oder nur sehr begrenzt genutzt, insbesondere
in landlichen Gebieten (UNHCR, 30. August 2018). In den Jahren 2016 und 2017 stellte
UNAMA fest, dass Tater von «Verbrechen im Namen der Ehre» zum grdssten Teil straffrei
ausgingen. Diese Straffreiheit wurde auch dadurch mdglich gemacht, dass diese Féalle haufig
durch Mediation gelést wurden. Dariiber hinaus gab das Strafgesetzbuch von 1976, das wéh-
rend dieser Zeit in Kraft war, den Justizbehdrden in Féallen von «Verbrechen im Namen der
Ehre» grossen Spielraum. In der Vergangenheit &usserten sich bereits verschiedene Gremien
der Vereinten Nationen zu dieser Frage und zeigten sich besorgt dariiber, dass die meisten
Falle von «Verbrechen im Namen der Ehre» nicht gemeldet und selten untersucht werden
sowie haufig unbestraft bleiben. Falls doch Strafen ausgesprochen werden, sind sie norma-
lerweise niedriger als Strafen fir vergleichbare Straftaten, die nicht aus Griinden der «Ehre»
veriibt wurden. Zwischen Januar 2016 und Dezember 2017 dokumentierte UNAMA 280 Morde
und «Verbrechen im Namen der Ehre» an Frauen. In nur 50 Féllen (18 Prozent) wurden die
Tater dieser Morde verurteilt und erhielten eine Gefangnisstrafe. Die grosse Mehrheit der
Falle wurde, wie in den vorangegangenen Jahren auch, nicht strafrechtlich verfolgt (UNAMA
& OHCHR, Mai 2018).

Sehr beschrankter Zugang zur Justiz far Frauen. Falle von Gewalt gegen Frauen ein-
schliesslich Morde werden haufig durch traditionelle Schlichtungsverfahren geldst, die
oft die Rechte der Frauen verletzen. Laut UNHCR haben wenige Frauen Zugang zur Justiz.
Die meisten Falle, auch schwere Straftaten, werden durch traditionelle Schlichtungsverfahren
statt durch das formelle Justizsystem «gelost». Eine bedeutende Anzahl von Fallen verweist
die Polizei oder die Staatsanwaltschaft zur Einschéatzung oder Losung an Stammesversamm-
lungen (Dschirgas) oder Stammesrate (Schuras). Dadurch wird das EVAW-Gesetz ausgehe-
belt und es werden fir Frauen schéadliche traditionelle Praktiken gestéarkt. Diese Entscheide
erhéhen die Gefahr, dass Frauen und Madchen zu Opfern gemacht und ausgegrenzt werden
(UNHCR, 30. August 2018). Laut UNAMA war die Polizei in fast einem Drittel der 280 Mord-
falle an Frauen nicht bereit, sie der Staatsanwaltschaft zu lUbergeben. Ein grosser Teil der
Falle wurde durch Mediation «geldst». Dabei ist das Ziel, die Harmonie zwischen den Familien
wiederherzustellen, indem ein Madchen oder eine Frau als Entschadigung zur Verfiigung ge-
stellt wird. Dies stellt eine Menschenrechtsverletzung dar (UNAMA & OHCHR, Mai 2018).

Internationale Standards zum Schutz von Frauen werden nur sehr langsam umgesetzt,
insbesondere aufgrund des Widerstands konservativer Kréfte. Das im Jahr 2018 in Kraft
getretene neue Strafgesetzbuch sollte grundséatzlich eine bessere Bestrafung fur «Ver-
brechen im Namen der Ehre» ermdglichen. Laut UNHCR stossen die Bemihungen der
letzten Jahre, internationale Schutzstandards fur Frauen in die nationale Gesetzgebung Af-
ghanistans aufzunehmen, weiterhin auf Schwierigkeiten. Das EVAW -Gesetz von 2009 wird
von konservativen Parlamentariern und anderen konservativen Aktivisten weiterhin nicht ak-
zeptiert. Die Uberarbeitung des Strafgesetzbuchs, die im Marz 2017 per Prasidialdekret an-
genommen wurde, beinhaltete zunéachst alle Bestimmungen des EVAW-Gesetzes und starkte
auch die Definition von Vergewaltigung. Allerdings veranlasste Prasident Ashraf Ghani auf
Druck konservativer Krafte im August 2017 die Streichung des EVAW-Kapitels aus dem Straf-
gesetzbuch. Das uberarbeitete Strafgesetzbuch trat im Februar 2018 in Kraft. Einen Monat
spater wurde per Prasidialdekret festgelegt, dass das EVAW-Gesetz als eigenstandiges Ge-
setz in Kraft bleibt (UNHCR, 30. August 2018). Da das Strafgesetzbuch von 1976 den Tétern
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von «Ehrenmorden» mildernde Umstande zusprach und diese dadurch héaufig jeglicher Ver-
urteilung entgingen oder eine reduzierte Strafe erhielten, stellt laut UNAMA und OHCHR die
Annahme des Uberarbeiteten Strafgesetzbuchs im Jahr 2018, das keinen solchen Verweis
mehr enthalt, fur Afghanistan einen ersten Schritt zur Beendigung der Straflosigkeit in diesem
Bereich dar. Solche Morde sollten untersucht, Strafverfolgung und Verurteilung Aufgrund des
Artikels 512 des Strafgesetzbuchs fihren (UNAMA & OHCHR, Mai 2018).

Gesetzliche Bestimmungen zum Familienrecht fiir Hazara-Frauen noch restriktiver. Laut
UNHCR enthalt das Shiite Personal Status Law, das Fragen zum Familienrecht wie Heirat,
Scheidung und Erbrecht regelt, einige Bestimmungen, die Frauen diskriminieren, insbeson-
dere beim Sorgerecht, beim Erbrecht und bei der Bewegungsfreiheit ausserhalb des Hauses
(UNHCR, 30. August 2018). Laut Robert Mackey habe die afghanische Regierung im Juli 2009
unauffallig eine Uberarbeitete Version des Shiite Personal Status Law in Kraft gesetzt, die
mannlichen Mitgliedern der schiitischen Gemeinschaft das Recht gibt, ihre Frauen verhungern
zu lassen, wenn diese ihre sexuellen Forderungen nicht erfillen. Ausserdem missen Frauen
ihre Manner um Erlaubnis fragen, wenn sie das Haus verlassen wollen, «ausser in Extremfal-
len». Unter Berufung auf HRW hebt Robert Mackey hervor, dass nach diesem Gesetz aus-
schliesslich die Vater oder Grossvater das Sorgerecht fir die Kinder erhalten. Und ein Ver-
gewaltiger kann jeglicher Strafverfolgung entgehen, wenn er dem Opfer einfach eine
Geldsumme bezahlt. Dieses von Hamid Karzai unterschriebene Gesetz gilt nur fur die schii-
tische Gemeinschaft. In Afghanistan gehéren die meisten Schiit_innen der ethnischen Gruppe
der Hazaras an (Franck Mackey, 15. August 2009).

5 Gesetzliche Sanktionen fur Frauen, die
beschuldigt werden, ihre Eheméanner
verlassen zu haben, fremd gegangen zu sein
oder andere «moralische Verbrechen»
begangen zu haben

Obwohl es keine rechtliche Grundlage dafir gibt, werden Frauen, die aus einer Zwangs-
heirat oder vor hauslicher Gewalt fliehen, weiterhin strafrechtlich verfolgt und verur-
teilt. Laut dem Chr. Michelsen Institute (CMI) zeichnen sich die Gesetzeslage und die An-
wendung der Gesetze in Afghanistan dadurch aus, dass sie sehr mehrdeutig und
unvorhersehbar sind. Die Wurzeln dafir finden sich in dem komplizierten und widersprichli-
chen afghanischen Rechtskorpus sowie der extremen Heterodoxie der juristischen Angestell-
ten. Die Praxis, Frauen einzusperren, die beschuldigt werden, ihren Ehemann verlassen oder
Ehebruch begangen zu haben, kann laut CMI als Versuch interpretiert werden, ein System zu
starken, in dem «normale» Frauen von ihren Familien tiberwacht werden missen. So kénnen
diese die Korper der Frauen besser kontrollieren (CMI, Dezember 2017). Laut IWPR erlaubt
es das afghanische Gesetz, eine Frau mit einer Gefangnisstrafe von bis zu einem Jahr zu
bestrafen, wenn sie von zu Hause flieht, um zum Beispiel einer Zwangsheirat zu entgehen.
Die Falle von «fluchtigen» Frauen werden im Prinzip tUber die Abteilung fir weibliche Ange-
legenheiten durch die Justizbehtdrden behandelt, aber viele andere Falle werden auf infor-
melle Art Uber Altestenrate gelést. Laut Abdul Ahad Farzam, dem Vertreter von AICHR in
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Kabul, der von IWPR zitiert wurde, gab es im Jahr 2017 in den Provinzen Kapisa, Parwan,
Panjshir, Logar, Maidan Wardak und Ghazni 108 Falle von «flichtigen» Frauen, aber die
Dunkelziffer sei sicherlich viel héher (IWPR, 12. Juli 2018). Gemass dem Afghanistan Legal
Education Project (ALEP) sei das Verlassen des Ehemanns und die Flucht an sich keine
Straftat in Afghanistan, doch wiirden diese Frauen trotzdem strafrechtlich verfolgt und héaufig
verurteilt (ALEP, 2015).

Verfolgung von «flichtigen» Frauen wird als «versuchte Zina» (als Vorsatz, Ehebruch
zu begehen) bezeichnet, was als Straftat gilt. Laut Ghazi Hashimi, einem Forscher an der
Universitat Kabul, verbietet der Islam nicht explizit die Flucht von zu Hause, doch wird diese
als dem Islam widersprechend angesehen. So sei die Flucht ein Anzeichen fir Straftaten wie
Ehebruch und Prostitution. Auch wenn die Flucht an sich formell keine Straftat darstelle, so
sei es doch lblich, dass die Polizei Frauen, die von zu Hause weglaufen, verhaftet, einsperrt
und strafrechtlich verfolgt. Dabei wird diese Flucht h&ufig als «Vorsatz», Ehebruch («Zina»)
zu begehen, angesehen, was laut Strafgesetzbuch eine Straftat darstellt. In den Jahren 2010
und 2011 bestatigte der oberste Gerichtshof Afghanistans, dass die Flucht von zu Hause
selbst bei Missbrauch und hauslicher Gewalt «zu Straftaten wie Ehebruch oder Prostitution
fuhren kann und gegen die Scharia verstdsst», und dass diese Tat deshalb gesetzlich bestraft
werden kann. Auf Druck von Menschenrechtsverteidiger_innen in Afghanistan und im Aus-
land, diese Praxis zu beenden, gab die Staatsanwaltschaft im April 2012 eine Richtlinie her-
aus, dass die Flucht von zu Hause keine Straftat sei und nicht strafrechtlich verfolgt werden
sollte. Auf diese Richtlinie folgte ein Erlass des Obersten Gerichtshofs, der festhélt, dass es
einen Unterschied zwischen der Flucht von zu Hause und dem Begehen einer Straftat gibt.
Deshalb sollten Frauen, die vor hduslicher Gewalt fliehen, um in Frauenhdusern Schutz zu
suchen, nicht verfolgt werden. Doch Frauen, die mit dem Vorsatz fliehen, «moralische Straf-
taten» zu begehen, sollten verfolgt werden. In diesen Féllen sollte die Polizei nicht den Begriff
«Fluchtige» benutzen, sondern ihn durch einen Begriff ersetzen, der die begangene Straftat
angemessen beschreibt. Dieser Erlass trat im Januar 2013 in Kraft. Trotz dieses Erlasses
werden Frauen, die vor ehelicher Gewalt geflohen sind, weiterhin verfolgt, und zwar weiterhin
aufgrund des Artikels 130 der afghanischen Verfassung (Ghazi Hashimi, 2017).

Im neuen Strafgesetzbuch stellt Ehebruch («Zina») eine Straftat dar, die mit finf Jahren
Gefangnis bestraft wird. Im Gefangnis werden Frauen haufig Opfer von Gewalt und
Missbrauch. In einem Bericht aus dem Jahr 2012 dokumentierte HRW die Situation vieler
Frauen, die «moralischer Verbrechen» angeklagt wurden. Sie waren zum Beispiel aus einer
Zwangsehe oder vor hauslicher Gewalt geflohen. Andere Frauen wurden der «Zina» oder
ausserehelichen Geschlechtsverkehrs fir schuldig befunden, obwohl sie vergewaltigt oder
zur Prostitution gezwungen worden waren. Gemass dem damals geltenden Gesetz erhielt
eine Frau, die der «Zina» angeklagt wurde, bis zu 15 Jahre Gefangnis. Es kommt haufig vor,
dass die Staatsanwalte Beweise fur die Unschuld der Frauen ignorieren und dass sie aufgrund
von vermeintlichen «Gestandnissen» verurteilt werden (HRW, 28. Marz 2012). Laut UNHCR
werden im neuen Strafgesetzbuch, das im Februar 2018 verabschiedet wurde, aussereheliche
sexuelle Beziehungen (Zina) als Straftat betrachtet. Artikel 636 enthalt ausserdem eine kla-
rere Definition von Vergewaltigung, die nicht als Zina gilt (UNHCR, 30. August 2018). Laut
der E-Mail-Auskunft von Torunn Wimpelmann vom 20. September 2018 an die SFH wurde die
Strafe fur «Zina» von bis zu 15 Jahren im alten Strafgesetzbuch auf finf Jahre im neuen
Strafgesetzbuch reduziert. Laut UNHCR betreffen Strafen fur Verletzungen der Scharia
Frauen ungleich haufiger und umfassen auch Gefangnisstrafen aufgrund vermeintlicher «mo-
ralischer Verbrechen» wie das Pflegen schlechten Umgangs, das Ablehnen einer Heirat oder
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die Flucht von zu Hause (sogar mit dem Ziel, hauslicher Gewalt zu entgehen). Viele der in
Afghanistan inhaftierten Frauen sitzen aufgrund «moralischer Verbrechen» im Gefangnis. In
Haft erleiden diese Frauen haufig physische Gewalt, sexuelle Beldstigungen und Missbrauch.
Die Behorden rechtfertigen diese Haftstrafen manchmal damit, dass sie so vor «Verbrechen
im Namen der Ehre» geschitzt seien (UNHCR, 30. August 2018).

Bestrafungen und Gefahren fir Frauen, diein von den Taliban und anderen bewaffneten
Oppositionsgruppen kontrollierten Gebieten «moralischer Verbrechen» bezichtigt wer-
den. Laut UNHCR laufen Manner und Frauen, denen «unmoralisches» Verhalten vorgeworfen
wird, in den von den Taliban und anderen bewaffneten Oppositionsgruppen kontrollierten Ge-
bieten Gefahr, von parallelen Rechtsstrukturen verurteilt zu werden und schwere Strafen bis
hin zu Peitschenhieben oder sogar der Todesstrafe zu erhalten (UNHCR, 30. August 2018).

Soziale Sanktionen fir Frauen, die ihren Ehemann verlassen oder Ehebruch begangen
haben. Laut einer E-Mail-Auskunft von Fariba Nawa vom 12. September 2018 an die SFH
besteht fur eine Frau aus einer eher konservativen Familie, die geflohen ist oder ihren Ehe-
mann betrogen hat, eine echte Gefahr, dass sie Opfer eines «Verbrechens im Namen der
Ehre» wird. Laut Torunn Wimpelmann (20. September 2018) ist es tatsdchlich mdglich, dass
die Familie einer Frau, die von zu Hause weggelaufen ist, sie mit physischer Gewalt bis hin
zu Mord bestraft. Sie kann auch gewaltsam zu ihrem Ehemann zuriickgebracht und gezwun-
gen werden, wie eine Gefangene zu leben. Im Falle von Ehebruch ist die Gefahr fir ein «Ver-
brechen im Namen der Ehre» noch grdsser, da es sich hierbei um eine Bestrafung handelt,
die von der lokalen Bevélkerung als normal angesehen wird.

6 Situation in der Provinz Ghazni

Die Taliban dominieren die Provinz Ghazni militarisch und kontrollieren die meisten
Distrikte. Im August 2018 ubernahmen die Taliban vorubergehend die Kontrolle uber
die Stadt Ghazni. Laut dem Afghanistan Analysts Network (AAN) lUben die Taliban bereits
seit einiger Zeit grossen Einfluss in der Provinz Ghazni aus. Die Regierung kontrolliert die
Provinzhauptstadt Ghazni City, die meisten Distriktzentren und einige grosse Gebiete in den
Distrikten Nawur, Malestan und Jaghori. Der Rest der Provinz wird von den Taliban kontrol-
liert. Im Laufe des Friihjahrs 2018 bauten die Taliban ihre militarische Ubermacht noch aus
(AAN, 25. Juli 2018). Im August 2018 wurde in den Medien berichtet, dass die Taliban es
voriibergehend geschafft hatten, die Kontrolle Gber Ghazni City zu erlangen. Ein paar Tage
spater wurden sie von den afghanischen Regierungstruppen mit Unterstitzung der amerika-
nischen Truppen vertrieben. Die Taliban hatten auch die Kontrolle Uber mehrere Distrikte in
der Provinz Gbernommen. In den Monaten vor der Eroberung von Ghazni City durch die Tali-
ban hatten diese bereits nach und nach die Kontrolle Gber die umliegenden Gebiete Uber-
nommen und in einigen Gebieten sogar schon Steuern eingefiihrt. Geméss NYT, die sich auf
Quellen der amerikanischen Armee beruft, kontrollieren die Regierungstruppen 400 Distrikte
oder 56 Prozent der gesamten Provinz und die Taliban 14 Prozent. Die Ubrigen 30 Prozent
werden als «umstritten» angesehen (The Atlantic, 15. August 2018; NYT, 13. August 2018).

Keine Frauenhauser in der Provinz Ghazni. Laut der E-Mail-Auskunft einer Aktivistin fur
Frauenrechte in Afghanistan vom 9. August 2018 an die SFH gibt es in der Provinz Ghazni
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keine Frauenhauser, da die Regierung den Bau eines Frauenhauses durch Nichtregierungs-
organisationen (NGO) verboten hatte.

Quellen

AAN, 25. Juli 2018:

«Ghazni is one province where the Taleban have long-established significant influence.
Actually, they dominate it militarily, with the exception of the provincial capital, all but
one of the 18 district centres and some larger areas in three districts. Over the spring of
2018, the Taleban — although not capturing more territory —, have significantly expanded
their threat to so far secure districts and other areas. AAN’s Ehsan Qaane looks at the
reasons and assessed the overall security situation of Ghazni with its significant shifts in this
last spring.

Spring 2018 ended with three days of a genuine ceasefire between Afghan government and
the Taleban forces. From 15 to 17 June, over the Islamic festival of Eid al-Fitr, the two sides’
independent and different long truces overlapped. Over the three Eid days, Ghazni city hosted
dozens of Taleban militants who entered the city to celebrate the holiday with their families.
They freely walked in public places and fraternised with members of Afghan National Security
Forces (ANSF) (AAN reporting here).

This was a positive, but short exception from their usual behaviour. Before the ceasefire, the
Taleban had carried out a whole series of large attacks in 14 of the 18 districts of the province
and in villages nearby its capital. The attacks started on 12 April 2018 in the district centre of
Khwaja Omari. Apart from this, Muqur, Jaghatu, Andar, Deh Yak, Ajrestan, Gilan, Waghaz,
Khugyani, Ab Band, Giro, Qarabagh and Rashidan, as well as the villages of Spandi, Shahbaz,
Qala-ye Qazi and Arzo that belong to the provincial capital’s district, were also assaulted. The
New York Times reported in May “the central government in Kabul expressed fear that the
Taliban had made it a priority to overrun Ghazni (city).”

Taleban attacks on Afghan National Security Forces (ANSF) checkpoints or district centres are
not new with a long list of attacks with a growing number in 2017. In September 2014, the
Taleban almost captured of Ajrestan (a media report here and AAN reporting here), which is
far from the provincial capital and badly staffed. In 2017, there were near falls of Waghaz, Giro
and Gilan; a series of attacks in Deh Yak in the same year and various sieges of Andar, just
outside Ghazni city, the last time in autumn 2017; see also AAN reporting about the failure of
local uprising forces here).

This year the Taleban, for the first time in 17 years, managed to seize centres of relatively
safe districts close to the provincial capital. This occurred in Khwaja Omari and Jaghatu
on 12 April and 21 May 2018. In both cases, the Taleban left these centres within hours
following their capture. This retreat was without any further clashes with the ANSF so
as to keep their casualty figures low.

On 3 May, they also blocked the Ghazni-Paktika highway to civilian and military traffic
for more than two months. This was a unique development since the Taleban’s re-
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emerged as an insurgent group in south-eastern Afghanistan. This highway is crucial for
Ghazni’s defence, as it connects the city to the base of the Tandar Corps, the Afghan
National Army Corps 203 based in Gardez in Paktia, further east of Paktika. This corps
is the command centre of the Afghan National Army for south-eastern Afghanistan, ie
the three provinces of Loya Paktia, Logar and Ghazni.

In addition to their attacks, the Taleban have created problems for the residents of
Ghazni city by carrying out assassinations and collecting taxes. The residents of the
three secure districts, particularly Jaghori, have suffered after mines were planted and
temporary checkpoints were erected on the roads that connect them to Ghazni city. Pre-
viously, the Taleban occasionally had blocked this road and the Kabul-Ghazni highway, but
only for a few hours each time.

In April and May 2018 alone, the Taleban killed at least four high-ranking local officials, includ-
ing Ali Dost Shams, the district governor of Khwaja Omari, Faiz Muhammad Tufan, the chief of
police of Deh Yak, Haji Barakatullah Rasuli, the commander of the reserve police unit of Ghazni
province and Baryalai Rezai, the district head of the National Directorate of Security (NDS) of
Khwaja Omari.

It looks as though the Taleban new military strategy for Ghazni is to expand their threat
to secure districts, while the closure of the Ghazni-Paktika highway is a further step to
put pressure on the provincial capital.

The Taleban’s Ghazni surge

The new surge of insecurity in Ghazni started at the beginning of 2015. This followed the
withdrawal by mid-2013, first of the Polish troops who had provided the majority of the local
Provincial Reconstruction Team (PRT), and then, by the end of 2014, also the US troops. This
left the war against the Taleban in this large, multi-ethnic province — the population of
which has been estimated at 1.3 million in 2018 by the Afghan Central Statistic Organi-
zation; more data here) — on the shoulders of the ANSF. However, the ANSF’s tash-
kil(number of personnel allocated) has been too small to cope, at least in the eyes of
local officials. The current tashkil for Ghazni is 2,500 ANP and 4,200 ANA, according to
provincial council member Hamidullah, talking to AAN. This has opened space for the
Taleban since to expand their territory and power in the province.

Currently, a number of US troops have returned to the provinces, according to provincial offi-
cials quoted in Afghan media. However, their number — as with the overall number of extra
troops sent to Afghanistan under the Trump strategy — has not been made public.

Even by 2015, the Taleban controlled more of Ghazni province than the Afghan govern-
ment (see this map). This equation has since further changed in their favour. This trend
did not continue in 2018 but, as the result of their spring offensive, the local the govern-
ment’s grip on the so far relatively secure areas, such as Jaghatu and Khwaja Omari has
become shaky. Since April 2018, control over some of their areas, including their cen-
tres, has changed hands between the ANSF and the Taleban — Jaghatu twice and Khwaja
Omari once. Across the province, the government currently only controls the city of
Ghazni, the three Hazara-dominated districts of Nawur, Malestan and Jaghori, and the
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district centres of the remaining districts, except Nawa where, exceptfor one week in
May 2015, had been under Taleban control ever since 2001. (...)

Although Ghazni city and some districts are considered part of government-controlled territory,
the Taleban are exercising sovereignty by collecting taxes there. It looks as if the government
cannot stop the Taleban.Its resources seem too weak, and there are grave shortcomings in
coordination and general governance.

The Taleban may not want, or may be unable, to extend their territorial grip in Ghazni in
the near future. Already, they have control over those parts of the province where they
can recruit militants among the locals most easily. This is mainly in the Pashtun areas
(although not all locals support them). The Hazara majority areas — often isolated from
the Ring Road — are under pressure by the Taleban dominance and their frequently clos-
ing the roads connecting them with Ghazni city. Therefore, the Taleban occasionally are
able to coerce local communities into mutual non-aggression deals.

In the current situation, the Taleban would only be able to capture the remaining parts of
Ghazni, including Ghazni city,if at all, for a short time. The Taleban do not have much local
support in the three Hazara districts and in Hazara-dominated areas in mixed ones, such as
Jaghatu, Khwaja Omari and Qarabagh. In Ghazni city, the government is still much stronger
than the Taleban, despite the Taleban’s ability to threaten and pressure its residents by as-
sassinations and taxation. The Taleban presence in districts nearby, however, keeps up a
serious threat for Ghazni’s centre and its residents. Militarily, the initiative remains on their
side, while the government forces often only can react.

Due to this constellation of factors, the areas under Taleban control even appear more secure
when compared to those in government-controlled territory. The local populations in the terri-
tory of the Taleban may not be happy with their rule, but at least they enjoy a degree of security.
It looks like the situation favours the Taleban, until such time that the government can increase
its military personnel (which seems to be the case with the expansion of the ANA ‘territorial’
forces, see AAN analysis here) and increase its offensive position operations after which ter-
ritory can be held.

The Taleban’s approach and the government’s shortcoming — although they might differ in
detail and due to different geographic circumstances — echo those reported by AAN from Hel-
mand, Kunduz, Baghlan, Jowzjan and Farah.» Quelle: Afghanistan Analysts Network (AAN),
The Insecure Spring of Ghazni: Results of third-grade treatment by the centre?, 25. Juli 2018:
www.afghanistan-analysts.org/the-insecure-spring-of-ghazni-results-of-third-grade-treatment-
by-the-centre/.

AIHCR, Marz 2018:
«Violence against women is one of the most serious human rights challenges in Afghan-
istan. Violence is practiced in various forms against women; the most common of which
are physical, sexual, economic, verbal and psychological violence, and violence that is

connected to unacceptable custom and tradition.

Cases of violence in fiscal year 1396
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The present report shows that during fiscal year, 1396, 4,340 cases of violence against
women have been registered, involving 2,286 people. So this year, 1396 more than 2,286
women in Afghanistan suffered from at least one type of violence against women. But in
fiscal year 1395, about 2,046 cases of violence against women were recorded in the
AIHRC’s database. The statistics show that the number of complainants and victims of
violence, referring to relevant authorities is rising.

The number of registered cases of violence against women increased by 11.7% in fiscal year
1396 compared to fiscal year 1395

Type of violence

Of the total violence against women, 4,340 cases registered in fiscal year 1396, 1,420
cases (32.7%), relates to physical violence, 228 cases (5.3%), to sexual violence, 1317
cases (30.3%), to verbal and psychological violence, 749 cases (17.3%), to economic
violence, and 626 cases (14.4%) relate to other types of violence against women, which
largely relates to inacceptable customs and traditions.

Physical violence;

Physical violence takes place in various forms. In many cases, these violent acts are very
severe and often result in the murder of women. Of the 1,420 cases of physical violence, 1,213
of them include beating and battering, and this makes up 27.9% of the physical violence against
women, which takes the form of acute and merciless violence. About 24 of these cases are
burning. In 40 cases recorded in the AIHRC’s database women were killed through male vio-
lence. 85 cases of injuries. 30 cases of forced labor have been reported. In 5 other cases, the
victim's limb was cut, and 23 cases include other types of violence.

Killing of Women

One of the shocking types of physical violence that leads to the murder of women is
honor killings, which take place based on dignity and honor justifications. In the mean-
time, the AIHRC has documented approximately 277 cases of female murder, of which
there were personal complements only in 40 cases registered in the AIHRC’s databank.
The rest of the cases of women's murder have been documented by the AIHRC, the com-
plainants have not referred to the AIHRC, this represents an increase of 8% compared to
last year, because last year 234 cases of women’s murder were recorded in the same
period of time. Most of these cases have occurred in the northern, southern and eastern
parts of Afghanistan. Of the total of 277 murder cases, 136 are honor killing cases. Of
the total number of cases mentioned above, the perpetrators of 142 cases of women’s
murder are fugitive perpetrators.

Extrajudicial killing
During this period of time, the AIHRC has documented eight extrajudicial courts in the country
that had led to the killing of 12 people (men and women), and beating and injury of 3 people

(one man and two women). It should be noted that the perpetrators of all the cases of extraju-
dicial trial, except some people arrested in the ChaaAab of Takhar Province, are fugitives.
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These cases have occurred in the Kohestan area of Herat, Badghis, Faryab and Takhar prov-
inces.

Sexual violence

Sexual violence is one of the most serious problems of women and a taboo issue in Afghan
society traditions, thus people are attempting to conceal sexual violence. However, in the fiscal
year 1396, approximately 228 cases of sexual violence were recorded in the AIHRC’s data-
base, accounting for 5.3% of all cases of violence against women. Of the total statistics on
sexual violence, about 40 cases of rape, 41 cases of sexual harassment, 6 cases of forced
pornography, 27 forced marriages, 34 forced prostitutions, 26 cases of forced sodomy, 35
cases of husband relationship with others, 4 forced pregnancies, 9 abortions, and 6 other cases
were reported.

Verbal violence

Linguistic and verbal violence is also one of the prevalent cases of violence against women,
which is rarely considered as violence. This kind of violence is usually occurring within the
family and in public places in the form of street harassment. In fiscal year 1396, about 1,317
linguistic and verbal violence were recorded in the AIHRC’s database, accounting for 30.3% of
all cases of violence against women. Of the total statistics on linguistic and verbal violence,
approximately 127 cases of accusation, 98 cases of forced isolation, 99 cases of divorce and
ousting from home, 223 cases of threat with murder, 6 cases of threat due to deformity, 25
cases of humiliation due to lack of children, 5 cases of insults due to lack of male children, 714
cases of insult, humiliation and intimidation, and, 20 other cases were reported.

Economical violence

Economic violence is another type of violence against women. This violence also occurs in
different ways. In fiscal year 1396, approximately 749 cases of economic violence were rec-
orded in the AIHRC'’s database, accounting for 17.3% of all cases of violence against women.
Of the total economic violence statistics, about 576 cases relate to non-payment of alimony,
20 cases of denial of the right to work, 53 cases of prevention of inheritance rights, 55 cases
of prevention of private property, 26 cases of non-payment of dowry, 19 other cases have been
reported.

Other cases of violence against women

AIHRC investigations show that violence against women is not limited to the abovementioned
violence. Based on the AIHRC’s database, in addition to the previous categories of violence
against women, approximately 626 other cases, accounting for 14.4% of all cases of violence
against women, have been included in the AIHRC’s database. Out of the total of 749 cases,
79 cases related to denial of the right to choose spouses, 100 cases related to forced engage-
ment, 88 cases were prohibition of visiting relatives, 46 cases were polygamy of husbands, 45
cases were denial of the right to education, 37 cases were denial of access to health services,
10 cases of selling and buying of women under the pretext of marriage, 14 cases of negation
of relationship, 7 cases of Bad, 15 cases of denial of civil and political rights, 6 cases of drug
addiction, 7 cases related to trafficking and 174 cases related to category of other cases. (...)
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Violence against women, however, is a social phenomenon with deep root in the culture
and traditions of society. But AIHRC’s review shows that violence against women within
families is one of the most common forms of violence. Out of the statistics of fiscal year
1396, 4,118 cases, accounting for 94% of all cases of violence against women, occurred
in the home. This figure indicates that the home environment is the most insecure place
for women in Afghanistan. Of the remaining cases, 79 were in the street or on the roads, 29
cases in the workplace, in the offices or in the hospitals, 16 cases in the training center, school
or university, 10 cases in the detention facility or in the prison. 34 other cases are not speci-
fied.» Quelle: Afghanistan Independent human Rights Commission (AIHRC), Summary of the
Report on Violence Against Women, 11. Marz 2018:

www.refworld.org/country, AIHRC,,AFG,,5ab132774,0.html.

ALEP, 2015:

«In practise, instances of violating the principle of "no punishment without law" do take
place. For example, reports have come to the attention of the Legal Observation Project
(LSOP) regarding runaway girls and women being prosecuted for leaving home despite
the fact that such family or social issues are not criminal offences"» Quelle: Afghanistan
Legal Eduction Project (ALEP), An introduction to the constitutional law of Afghanistan, 2015,
S. 246 :

www.afghandata.org:8080/xmlui/bitstream/han-

dle/azu/17475/azu_acku knf2050 e454 2015 w.pdf?sequence=1&isAllowed=y.

CMI, Dezember 2017:

«This paper has undertaken a preliminary survey of the relationship between the criminaliza-
tion of consensual sexual crimes and women’s protection against sexual violence in Afghani-
stan, as it has evolved in recent history. Given the centrality of the relationship between zina
and rape in discussions about women’s protection against sexual violence in Sharia-derived
legal settings such as Afghanistan, it has attempted to explore provisions in Afghan law rele-
vant to these two offenses, as well as how rape claimants may become vulnerable to charges
of zina. Both Afghan’s legal framework and its actual legal practices have been charac-
terized by high levels of ambiguity and unpredictability, rooted both in Afghanistan’s
complicated and contradictory legal corpus and in the extreme heterodoxy of its legal
personnel.

However, in Afghanistan the impact of criminalization of female sexuality on women’s ability to
protect themselves from sexual violence extends beyond the zina-rape nexus. An issue of
equal, if not greater, importance is the practice of imprisoning women who run away
from their homes, often from coerced marital unions. The effect of the practice of incar-
nating (sic) women for “attempted adultery or running away” is to essentially close off
many women’s possibilities of escaping the sexual violence of a forced marriage.

The logic espoused in this practice relies on castigating women outside of family or
government supervision as sexual transgressors. Furthermore, the government has
proved reluctant to intervene in rape cases, instead upholding a system where women’s
bodies are managed by their families. The Afghan government does not seek to use the
punishment of adulterous or otherwise “immoral” women as public spectacles or in other ways
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to demonstrate its power over society. Unlike in contemporary Sudan or Iran, government lash-
ings of women is unheard of (apart from a few renegade provincial officials in rural areas), and
the thought of outsiders such as the government inflicting physical punishment on women
would likely offend the sensibilities of most Afghans. Instead, the state’s routine detainment
of women suspected of zina or who have escaped from home can be interpreted as an
attempt to shore up a system where “normal” women belong under family surveillance.
The government’s reluctance to intervene in rape cases also suggests a sentiment that
sexual transgressions by or against women only occasionally belong in the public do-
main. These attitudes make Afghan women dependent on their families, which is of little
help when sexual violations originate there—often in the form of coerced marriage.»
Quelle: Chr. Michelsen Institute (CMI), Adultery, rape, and escaping the house: The protection
and policing of female sexuality in Afghanistan, Dezember 2017, S. 13:
www.cmi.no/publications/file/6404-adultery-rape-and-escaping-the-house.pdf.

Hashimi, Ghazi, 2017:

«Despite the fact that delegates of the Lawyers’ Union of Afghanistan have criticized
practice of sentencing women to imprisonment in runaway cases, further instances in
which Afghan courts have relied on Article 130 of the Constitution to prosecute young
women and girls for having run away persists.

There are many reasons why a young person might run away from home, including leaving the
family to seek marriage on one’s own terms or escaping from domestic violence. According
to the 2012 Human Rights Watch report, up to 70 percent of the approximately 700 female
prisoners in Afghanistan have been imprisoned for running away, most of who fled be-
cause of forced marriage or domestic violence. In Pul-Charkhi prison, 20 out of 80 women
in detention were convicted, with sentences of up to 14 years imprisonment, for running
away from home.

While Islam may not expressly prohibit running away from home, it is considered to run
counter to Islamic principles. This is so because, in Afghanistan, running away is pre-
supposed to indicate crimes like adultery and prostitution. Neither is “running away” a
crime under the Afghan Penal Code. Yet, law enforcement authorities often arrest, jail,
and even prosecute girls for running away, usually qualifying the charge as “intention”
to commit adultery (zina) which is a crime under the Penal Code as well.

Afghan courts have justified conviction and punishment for running away based on a
determination that runaway cases are classifiable as Tazir under Hanafi jurisprudence.
In 2010 and 2011 the Supreme Court of Afghanistan issued guidance about runaway
cases to the criminal courts. The Supreme Court confirmed that running away, even in
cases of abuse, “could cause crimes like adultery and prostitution and is against Sharia
principles.” The Court determined that the act is “prohibited and prosecutable based on
discretionary punishment” because the behavior could be classified as Tazir. The follow-
ing are examples of how the courts use the language of Article 130 to convict individuals of
crimes that are not codified.

In one case, a man from Logar province of Afghanistan married his 16-year-old daughter to an
elderly man. Because of this situation, the daughter ran away with a boy to another province

Afghanistan: Situation von «flichtigen» Frauen — 1. Oktober 2018 Seite 16 von 40


http://www.cmi.no/publications/file/6404-adultery-rape-and-escaping-the-house.pdf

E

WE\ZER\SCH
?:‘\:BCHTL\NGSH\LFE
www.ﬂuechtlingshilfe.ch

of Afghanistan. The primary court sentenced her to seven years imprisonment and transferred
her to a juvenile correction center in Kabul.

In another case, as reported by Human Rights Watch, a 16-year-old girl fell in love with a
school friend’s brother. The boy asked her family if they would allow him to marry their daugh-
ter; however, her family refused. The boy’s mother suggested that the girl run away with the
boy, which would force her father to agree to the marriage. She did not agree to run away at
the time, but later her father arranged to marry her with another boy. Because of her father’s
decision, she decided to run away with her lover.

In 2011, they ran away to the boy’s cousin’s house in a different region. After fleeing, she
called her brother to tell her father that she ran away. Her brother told her to return and said
that her family would finally let her to marry the boy. They decided to return, but at a checkpoint
the police realized that they were not married and arrested them both. The girl was convicted
for running away and sentenced to two years in a juvenile facility. The boy was released, she
said, because his family paid a bribe and “knew someone in the police.” She stayed in prison
for the duration of her sentence.

Because of growing criticism regarding charging women and girls with running away,
despite an abiding disdain in the culture for the conduct, the way of charging these
women has shifted toward attempted zina. The assumption and justification for this clas-
sification is that women who run away without their male relatives must have attempted
to have sex. Accordingly, when a young woman has been arrested in a runaway case,
the police sometimes order virginity tests to determine whether the girl was engaged in
recent sexual intercourse. The court then relies on the results of those tests as evidence.
These exams are ordered as a matter of course, without the consent of girls, and some
girls are subjected to multiple gynecological exams.

Prosecution of runaway cases has been criticized by local human rights activists and by
international observers, including the UN mission to Afghanistan. UNAMA and the civil
societies recommend that the president of Afghanistan and the Supreme Court issue a
decree to stop prosecution of these cases. As a result, on April 11, 2012, the Attorney
Generals’ Office issued a directive stating that “running away” is not a crime under penal
statutes and should not be prosecuted. The directive states that:

A circulation must be prepared and shared with all relevant prosecution offices in the
center and provinces and the prosecutors should be instructed not to prepare unjustifi-
able case files regarding running away cases that have not been criminalized under Af-
ghanistan laws and cannot be heard by courts and refrain from conducting baseless
investigations. Other circumstances where people run away to commit any other crime
are not covered by this instruction. The issue is being communicated to you so that you
can take action in accordance with instruction of the High Council of Attorney General
Office of the Islamic Republic of Afghanistan.

This text clarifies that running away must not be prosecuted, but still it leaves the gap

for misuses with the inclusion of the exception: “Other circumstances where people run-
away to commit any other crime are not covered.”
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In addition, the international interveners also asked the Supreme Court of Afghanistan
to clarify whether running away because of domestic violence would constitute a crime.
As aresult, the high council of Supreme Court issued a decree that states:

There is a difference between being a runaway and committing a crime. The action of
those who leave home because of family violation and go to judiciary, law enforcement
organizations, legal aid organizations, or their relatives’ home does not constitute crime.
A large number of girls because of family violation are living in shelters; therefore, run-
ning away in this situation must not be prosecuted. However, running away for the pur-
poses of moral crimes or other purposes considered crime shall be prosecuted. In this
case the law enforcement agencies must not use the term “runaway.” Rather, they must
find the description for the committed act form in the statutory laws. Courts and the
attorney general office shall use the specific term for the committed crime and avoid the
term “runaway.”

This decree was sent to all lower level courts, which were directed to apply it by January 13,
2013.

Despite these decrees, individuals are still prosecuted for running away from home. Just
recently in 2015, four girls--two sisters, their relative, and a friend, all decided to run
away from home together because of domestic violence. They bought airline tickets and
spent the night at their friend’s home. The next day, police arrested them at the Kabul
National airport, where they were trying to fly to another province of Afghanistan.

The prosecutor accused two of the girls for “running away” and “zina.” In that case,
virginity tests were done, and the prosecutor filed a separate case for one of the girls
because she alleged zina by force. However, for the others, the prosecutor recommended
that the primary court punish the girls for “running away” based on Article 130 of the
Constitution.

In the end, the primary courts did not charge them for attempted zina because of a lack
of evidence for the elements of the crime; however, the courts convicted them of running
away from home based on Article 130 and decided that the time they spent in the deten-
tion center was sufficient and they should be released. The prosecutor appealed against
this decision, but the appellate court affirmed the decision of primary court.» Quelle: Ghazi
Hashimi, Defending the Principle of Legality in Afghanistan: Toward a Unified Interpretation of
Article 130 to the Afghan Constitution, 2017, S. 211-218: https://law.uoregon.edu/images/up-
loads/entries/Hashimi.pdf.

HRW, 9. Januar 2018:

«On March 12, the Attorney General’s Office issued a report on prosecutions under the Elimi-
nation of Violence against Women (EVAW) law revealing that mediation remains the pre-
ferred route for most prosecutors, which women are often compelled to accept due to
pressure from family and justice officials. Registered cases represent only a fraction of
the actual crimes of violence against women. In late 2016, the Afghanistan Independent
Human Rights Commission (AIHRC) investigated 5,575 cases, noting that most cases of vio-
lence against women go unreported. A long-standing effort to reform family law, including
divorce provisions, remained stalled.
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On March 4, the revised penal code was adopted by presidential decree. It incorporated
all the provisions of the EVAW law, while strengthening the definition of rape. However,
because a number of conservative members of parliament have opposed the EVAW law,
some activists campaigned to preserve the law in its stand-alone form decreed in 2009.
In response to their efforts, in August President Ghani ordered the Ministry of Justice to
remove the EVAW chapter from the new penal code. The controversial reversal has left
the status of the law in limbo.

A long-promised plan by the Afghan government to implement UN Security Council Resolution
1325, which calls for women’s equal participation in issues surrounding peace and security,
was further delayed during the year. The Kabul Process peace talks in June included only two
women among 47 government and international representatives.

Deaths and injuries among women in the conflict increased sharply in 2017, with 298 deaths
and 709 injured in the first nine months of the year. Most occurred as a result of suicide bomb-
ings and aerial attacks.» Quelle: Human Rights Watch (HRW), World Report 2018 - Afghani-
stan, 9. Januar 2018: www.hrw.org/world-report/2018/country-chapters/afghanistan.

HRW, 28. Méarz 2012:

«The 120-page report, “I Had to Run Away’: Women and Girls Imprisoned for ‘Moral Crimes’
in Afghanistan,” is based on 58 interviews conducted in three prisons and three juvenile de-
tention facilities with women and girls accused of “moral crimes.” Almost all girls in juvenile
detention in Afghanistan had been arrested for “moral crimes,” while about half of women in
Afghan prisons were arrested on these charges. These “crimes” usually involve flight from
unlawful forced marriage or domestic violence. Some women and girls have been con-
victed of zina, sex outside of marriage, after being raped or forced into prostitution.

“It is shocking that 10 years after the overthrow of the Taliban, women and girls are still
imprisoned for running away from domestic violence or forced marriage,” said Kenneth
Roth, executive director of Human Rights Watch. “No one should be locked up for fleeing a
dangerous situation even if it’'s at home. President Karzai and Afghanistan’s allies should act
decisively to end this abusive and discriminatory practice.”

The fall of the Taliban government in 2001 promised a new era of women'’s rights. Significant
improvements have occurred in education, maternal mortality, employment, and the role of
women in public life and governance. Yet the imprisonment of women and girls for “moral
crimes” is just one sign of the difficult present and worrying future faced by Afghan women and
girls as the international community moves to decrease substantially its commitments in Af-
ghanistan.

Human Rights Watch interviewed many girls who had been arrested after they fled a forced
marriage and women who had fled abusive husbands and relatives. Some women interviewed
by Human Rights Watch had gone to the police in dire need of help, only to be arrested
instead.

“Running away,” or fleeing home without permission, is not a crime under the Afghan
criminal code, but the Afghan Supreme Court has instructed its judges to treat women
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and girls who flee as criminals. Zina is a crime under Afghan law, punishable by up to
15 years in prison.

Women and girls interviewed by Human Rights Watch described abuses including forced and
underage marriage, beatings, stabbings, burnings, rapes, forced prostitution, kidnapping, and
murder threats. Virtually none of the cases had led even to an investigation of the abuse, let
alone prosecution or punishment.

One woman, Parwana S. (not her real name), 19, told Human Rights Watch how she was
convicted of “running away” after fleeing a husband and mother-in-law who beat her: “I will try
to become independent and divorce him. | hate the word ‘husband.’” My liver is totally black
from my husband... If | knew about prison and everything (that would happen to me) | would
have just jumped into the river and committed suicide.”

Human Rights Watch said that women and girls accused of “moral crimes” face a justice
system stacked against them at every stage. Police arrest them solely on a complaint of a
husband or relative. Prosecutors ignore evidence that supports women’s assertions of
innocence. Judges often convict solely on the basis of “confessions” given in the ab-
sence of lawyers and “signed” without having been read to women who cannot read or
write. After conviction, women routinely face long prison sentences, in some cases more
than 10 years.

Afghanistan’s 2009 Law on the Elimination of Violence Against Women makes violence
against women a criminal offense. But the same police, prosecutors, and judges who
work zealously to lock up women accused of “moral crimes” often ignore evidence of
abuse against the accused women, Human Rights Watch said.

“Courts send women to prison for dubious ‘crimes’ while the real criminals — their abusers —
walk free,” Roth said. “Even the most horrific abuses suffered by women seem to elicit nothing
more than a shrug from prosecutors, despite laws criminalizing violence against women.”

Abusive prosecution of “moral crimes” is important to far more than the approximately 400
women and girls in prison or pretrial detention, Human Rights Watch said. Every time a woman
or girl flees a forced marriage or domestic violence only to end up behind bars, it sends a clear
message to others enduring abuse that seeking help from the government is likely to result in
punishment, not rescue.

The plight of women facing domestic violence is made still worse by archaic divorce
laws that permit a man simply to declare himself divorced, while making it extremely
difficult for a woman to obtain a divorce, Human Rights Watch said. The Afghan govern-
ment made a commitment to reform these laws in 2007 under its National Action Plan for
Women in Afghanistan, and a committee of experts drafted a new Family Law that would
improve the rights of women. This new law, however, has been on hold with the govern-
ment since 2010, with no sign of movement toward passage.

“It is long past time for Afghanistan to act on its promises to overhaul laws that make Afghan

women second-class citizens,” Roth said. “Laws that force women to endure abuse by denying
them the right to divorce are not only outdated but cruel.”
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IWPR,

By maintaining discriminatory laws on the books, and by failing to address due process
and fair trial violations in “moral crimes” cases, Afghanistan is in violation of its obliga-
tions under international human rights law. United Nations expert bodies and special
rapporteurs have called for the repeal of Afghanistan’s “moral crimes” laws. The UN
special rapporteur on violence against women has called on Afghanistan to “abolish
laws, including those related to zina, that discriminate against women and girls and lead
to their imprisonment and cruel, inhuman, and degrading punishment.” The UN Committee
on the Rights of the Child has urged Afghanistan to “[rlemove so-called moral offences as a
crime and release children detained on this basis.”

“The Afghan government and its international partners should act urgently to protect women’s
rights and to ensure there is no backsliding,” Roth said. “President Karzai, the United States,
and others should finally make good on the bold promises they made to Afghan women a
decade ago by ending imprisonment for ‘moral crimes,’ and actually implementing their stated
commitment to support women’s rights.”» Quelle: Human Rights Watch (HRW), Afghanistan:
Hundreds of Women, Girls Jailed for ‘Moral Crimes’, 28. Mérz 2012:
www.hrw.org/news/2012/03/28/afghanistan-hundreds-women-girls-jailed-moral-crimes.

12 Juli 2018:

«Officials in the northeastern Afghan province of Panjshir are warning that the number
of girls and young women running away from home, often to escape forced marriage, is
on the rise.

Tahmina Rezayee, legal officer at Panjshir’s department of women’s affairs, said that her office
had logged 21 instances of women running away from home in the first five months of 2018. In
the same period last year, they had recorded only seven such cases.

“When parents force their daughters to marry someone whom they don’t like, this makes the
girl run away,” she said, warning that the number of runaways would only increase if such
marriage practices continued.

Under Afghan law, women and girls who run away from home can be put in prison for up
to a year, and the shame associated with such cases means their families sometimes
refuse to take them back.

In conservative Afghan society, many decisions about a woman’s future are taken by
male family members. But sometimes young couples fall in love and try to run away
together.

Panjshir resident Ahmad Jawad, 23, told IWPR that he had been courting a girl from the same
village for the last year. Matters came to a head in January, when her family tried to marry her
off to someone else.

“The girl also loved me and said to her family that she wanted to get engaged, to me but her
family did not agree. When her family wanted to betroth her to someone else, she ran away
with me,” he said.
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Jawad said that they had been prevented from performing the nikah, the Islamic marriage
ceremony, from fear of creating a feud between the two families.

“The qirl is being hosted by a local elder, and elders are negotiating to try and convince her
family to allow our betrothal.”

Sometimes mediation leads to a positive resolution. Shamsia, a 20-year-old from Logar prov-
ince, met Jamshid when they were both studying law and political science at Kabul University.

“My family wanted to marry me to an old man; this made me run away from home in 2017,” she
said, explaining that the couple had fled to Panjshir. “After two months, once my family agreed,
I married him (Jamshid), and we now live a happy life.”

Provincial spokesman Abdul Wadod Alimardan confirmed that the number of female run-
aways had increased, adding, “Their cases are settled by the judicial institutions,
through the department of women’s affairs.”

Dozens of other cases were resolved informally through local elders, he continued.

Rezayee also said that female runaways were usually hosted by tribal elders until their
cases were resolved through traditional justice procedures, but said that the government
should also provide refuges for vulnerable women and girls.

Despite several requests to the ministry of women’s affairs, she said that no action had
been taken to provide safe houses.

Abdul Ahad Farzam is the head of the Kabul regional office of the Afghanistan Independ-
ent Human Rights Commission (AIHRC), covering seven provinces including Kapisa, Par-
wan, Panjshir, Logar, Maidan Wardak and Ghazni.

He said that his department had registered 108 cases of women or girls running away
from home last year, but said the true number was likely to be far higher.

“Insecurity, problematic social traditions and the intervention of powerful individuals meant that
many cases are resolved unofficially,” he said, adding that running away from home was “a
serious social issue and can have immense consequences both for the female runaways and
their families”.

Islamic law gives women the right to choose their own husband and forbids forced mar-
riage. But in practice, customary law often takes precedence.

Legal expert Abdul Mujeeb Fana explained that the issue of runaways could even lead to
the practice of “baad” a traditional means of settling disputes in Afghanistan which in-
volves giving a young girl to the family of the perceived victim of a crime.

“In some cases, running away from home causes social issues that leads to feuds be-

tween families, and such antagonism eventually leads to providing the boy’s family with
a bride, a baad marriage, which is haram [forbidden] in Islam.”
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IWPR,

“In cases where a young man and woman decided to run away together,” he continued, “They
bring their case to a court for the purpose of marriage. The court gives them a three-day time
period so that they can also bring their families. If they fail to do so, then the judge, subject to
their mutual agreement, will perform their nikah.”» Quelle: Institute for War and Peace Report-
ing (IWPR), Female Runaways on the Rise in Afghan Province, 12. Juli 2018:
https://iwpr.net/global-voices/female-runaways-rise-afghan-province.

15. September 2015 :

«Lailuma waited to speak to an advisor in the Kabul offices of the Afghanistan Independent
Human Rights Commission (AIHRC). She had tears in her eyes, and bruises from a recent
beating were clearly visible on her face.

She had come to seek advice on how she could divorce her husband, whom she was forced to
marry four years ago, when she was 16 and he was 45. He now beat her daily, and Lailuma
said that family life had become unbearable.

“As well as taking drugs, my husband also has affairs with other women and spends his monthly
income on them. When | try to stop him from doing things like that, he beats me. | can’t stand
this cruelty anymore. | want to get a divorce from my husband, but nobody wants to help me.”

Although it is easy for men to initiate divorce under both Islamic and civil law systems,
there are numerous obstacles for women seeking a separation. Conservative social atti-
tudes mean that divorce is seen as profoundly shameful. Nevertheless, advances in
rights since the fall of the Taleban government in 2001 mean that women now have
greater recourse when it comes to seeking a divorce.

Observers say the situation is slowly changing, particularly in urban areas. Parwin
Rahimi, who works on women’s rights at the AIHRC, says the number of recorded cases
is on the increase. She argues that domestic violence, aggravated by poverty, is a major
factor in marital breakdown.

“Arguments start when a family is in a fragile economic position and the man is unable to
provide for his family’s needs and meet his wife’s requirements. This can lead to violence and
cause family disintegration,” she said.

Fahim Sultani, legal adviser at the ministry for women’s affairs, said that while poverty
and unemployment did contribute to domestic abuse, there were also other deep-rooted
social causes for violence against women.

“Unless society is reformed, more attention is paid to people’s livelihoods, and the law is ap-
plied fairly to everyone, violence against women is not going to decrease,” he said. “It is vio-
lence that causes the disintegration of family life.”

Rahima Rezai, a judge at Kabul province’s family court, sees the increase in divorce cases as
a sign that women are more and more aware of their rights, and that public institutions are
supporting them.
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Imamuddin Musaheb, a lawyer, explained the circumstances under which Afghan civil
law allows a divorce application.

“If the husband is suffering from a chronic, incurable disease, if he is unable to feed his
wife or if he is absent for over three years for reasons unknown, a woman can then get
a divorce,” he said. “Otherwise she can’t.”

Islamic law also sets out many constraints. Maulavi Keramatullah Sediqi, head of Islamic
studies at the ministry of hajj and religious affairs, listed the circumstances in which a
woman could get divorced.

“From the perspective of shariah, a woman can get a divorce if her husband agrees to
it; if the husband is unable to feed his wife or has a long-term, incurable disease; if the
husband forces the woman to perform immoral acts; if the husband takes a lengthy trip
against his wife’s will or without her knowledge and does not support her financially in
his absence; and if a husband refuses to sleep with his wife for four months. Then she
has the right to divorce him,” he said.

Sediqi emphasised that while divorce was permitted by Islam, it was very much frowned
on. He blamed rising rates of divorce on the influence of popular culture.

“The broadcast of vulgar foreign serials on private television channels has had unpleasant
impact on Afghan social attitudes. People consume these soap operas unthinkingly,” he said.
“The messages they send go against the culture and tradition of our society, and this leads to
family breakdown.”

This view was dismissed by Masuda Karukhi, a member of parliament from Herat in the
west of the country. She says misogyny is deeply-rooted in Afghanistan, and point to a
law on the elimination of violence against women that was passed by presidential decree
in 2009, but was then rejected by parliament in May 2013. It has been shelved ever since,
with conservative parliamentarians claiming that it contradicts sharia law. (See Tackling
Gender-Based Violence in Afghanistan.)

“A hatred of women is still part of the male belief-system,” she said. “Since politicians
opposed the law on eradicating violence against women and wouldn’t allow it to be
passed by parliament, how can we complain about [external influence from] others? That
was an example of home-grown Afghan misogyny.”

Azita Rafat, deputy chair of the Truth and Justice Party, argues that both the making and
implementation of laws in Afghanistan have been dominated by men for decades.

“Women demanding divorce is, in a way, a way of fighting for human rights,” she said, con-
trasting this with the default position of “putting up with psychological pressure, behaving as

slaves, being seen as second-class, being insulted and ultimately remaining silent”.

“The violence used against women in various areas of life is proof that our laws on women’s
rights need reform,” she added.
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Some complain that even the limited divorce rights that women are allowed under civil
and religious law are not upheld.

Nasrin, 17, aresident of the Jaghori district in Ghazni province, came to Kabul to file for
divorce. She said that as her husband was impotent, she had the right under both civil
and Islamic law to demand a divorce. So far, he had not agreed.

“Although | have a legal right to a divorce, the courts and women’s rights institutions in
Jaghori district would not help me. | came to the AIHRC to get help from them, but it
seems that no one here is going to help me, either,” she said.

Family court judge Rezai said that women frustrated by the lack of action on their cases
often did not realise that the courts might be powerless to act.

“The law does not allow us to fulfill these women’s demands; we are unable to go beyond
the limits of the law,” she said.

Musaheb, the lawyer, said the legislation governing divorce for women needed a major
overhaul, although he too advises women to seek legal advice before going to court.

Meanwhile, many women remain in a kind of limbo, unable to resolve their situation.

Nahid, 29, said her husband used to hit her on a regular basis, but one day she was beaten so
badly that she lost consciousness and relatives had to take her to hospital. After that, she said,
“My husband took my four children to his mother’s home. He has been missing for the past two
years. When | approached legal institutions to file for divorce, they told me | could not do so
unless my husband was found.”

Complaining that women’s rights groups had been no help to her, she asked, “How long must
| remain without a future? Ifthis counts as law and justice, then to hell with it.”» Quelle: Institute
for War and Peace Reporting (IWPR), Divorce Rights Still Elusive for Afghan Women, 15. Sep-
tember 2015: https://iwpr.net/global-voices/divorce-rights-still-elusive-afghan-women.

Nawa, Fariba, 22. Marz 2017:

«Afsawna’s husband returned to Herat, Afghanistan, after seven years in Iran. He morphed
into a heroin addict and began beating her in front of their five children and neighbors. He
demanded the wages she earned from carpet weaving so he could buy drugs.

Another woman, Tanya, had to move after her wedding from the Afghan capital Kabul to Pesh-
awar, Pakistan, to live with and serve her in-laws. Her husband remained in Kabul to work.
Tanya, a former flight attendant, begged her in-laws to allow her to return to Kabul and live
with her husband. The couple had two children in Afghanistan after the family agreed, but
Tanya’s husband eventually fled to Europe without her or their kids.

Basira, a law student, was forced by her grandparents to marry a cousin she didn’t love. He

accused her of having affairs, then raped and bit her during sex. They had a daughter, but he
wed another wife while still married to Basira.
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The women recount their stories with vivid details and emotion. Their voices begin with a high-
pitched anger and ends with quiet uncertainty. At the end of the conversation is a plea: Please
don’t publish my name. It could hurt me.

These are the divorcees of Afghanistan, women who risk shame, dishonor and in some cases
death in a country consistently rated as one of the worst places to be a woman by international
indexes. A 2008 report by Global Rights found that 87 percent of Afghan women surveyed
had suffered some type of domestic violence in their lives, including physical, sexual or
psychological violence or forced marriage.

National statistics on divorce aren’t accurate in Afghanistan because municipalities
don’t consistently report their data to ministries, but there is evidence that the divorce
rate is rising across the country, in cities and rural areas alike.

In Kabul last year, some 600 divorces were granted out of 800 that were filed there, according
to the Afghan Independent Human Rights Commission. But the commission’s highest number
of divorces in last five years was in 2012 with 1341 cases. It’s not clear why.

In Nimroz province, in 2014, there were only three divorces registered but a year later grew to
nine, according to Pajhwok Afghan news service.

In Herat, 300 cases were filed last year, and while the courts there said they don’t have com-
parative numbers, legal aides said there has been a consistent rise in the last decade.

For the majority, divorce is the last resort but a necessary survival tactic to escape
physical abuse, neglect and polygamy.

These women aren’t willing to suffer for the sake of maintaining a good reputation. Sham-
ing women — especially divorcees — is rampant on Afghan social media.

Twitter and Facebook are filled with falsehoods about Afghan women getting divorces because
they were influenced by Western feminists or “immoral” foreign films.

But now, even some of the judges who issue divorces admit that Afghan women are usually
desperate for a way out when they come to the courts.

“Afghan women don’t divorce for shallow reasons,” said one Afghan family court judge, who
declined to give his name because he is not authorized to speak to the media.

However, the majority of women abused by their husbands still choose to stay married, the
judge said.

“You’ll actually see a jump in divorce cases when the worst victims of violence come out of
their corners in remote villages,” he said.

The judge said drug addiction, absentee husbands who flee Afghanistan due to finances and
security, and violence are the main factors bringing women to officially file for divorce. Afghan-
istan is the globe’s biggest producer of opium and heroin, and now Afghans, many who become
addicted in neighboring countries as laborers, consume the addictive illicit narcotic.
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Afghanistan’s growing divorce rate in the last decade is congruent with other Muslim countries
such as Turkey, Egypt, Indonesia and Iran. The rise in divorce might be attributed to increased
access to technology and information, growing rates of literacy or state institutions that have
begun to allow and process the complaints.

In Afghanistan, divorce wasn’t an option for most women under the hardline Islamist Taliban
in the 1990s. Women were even forbidden from going to school and working. But human rights
activists say if there’s a success story on women'’s rights after the American intervention and
billions of tax dollars spent in Afghanistan, it’s access to education, technology and the con-
tinued resistance of these women.

Legal discrimination

The current interpretation of Afghan Islamic law doesn’t treat men and women equally.
Afghan Parliament is due to debate a draft of a bill on family law that would reform di-
vorce laws and give women equal rights.

Heather Barr, senior researcher for women’s rights and Afghanistan for Human Rights
Watch, said that discrimination against women is “stark and brutal” under Afghan law.
“Under the civil code, a man can divorce his wife at any time for any reason, simply by
announcing that he has done so,” Barr said. “A woman, on the other hand, can divorce
only if she can prove one of a number of justifications, and must go to court to do so. In
reality, this makes seeking a divorce impossible for the majority of women, due to lack
of access to a lawyer, not to mention poverty, illiteracy and restrictions imposed by
family.”» Quelle: Nawa, Fariba, Divorce cases show Afghan women know their rights, but
stigma remains, 22. Méarz 2017: www.rightsuniversal.org/divorce-cases-show-afghan-women-
know-their-rights/.

NYT, 13. August 2018:

«The American-led invasion of Afghanistan routed Taliban extremists from power after the
terrorist attacks of Sept. 11, 2001. Nearly 17 years later, after tens of thousands of deaths,
hundreds of billions of dollars spent and two White House administrations come and gone,
those extremists are not only undefeated but seem as strong as ever.

Since Friday, Taliban fighters have roamed the streets of Ghazni City, a strategic urban
center less than 100 miles from the capital, Kabul, killing dozens of Afghan soldiers and
police officers, cutting communications and severing the main highway from Kabul to
the south and beyond.

The Ghazni assault has demonstrated a stunning display of Taliban tenacity that belies the
official Afghan and American narrative of progress in the war and the possibility for peace
talks. It also has revealed remarkable bumbling by the Afghan military, including the wrong
kind of ammunition sent to besieged police officers. Moreover, the siege has raised basic
guestions about what conditions the Taliban might accept for peace talks.
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What is happening in Ghazni?

For months, residents and local officials in Ghazni, a city of about 280,000 people, had
warned that the Taliban was surrounding the city and making inroads of control. Taliban
fighters were even collecting taxes in some areas. On a visit in June, | found the city in
fear — people avoided large gatherings. Assassinations were more frequent.

On Aug. 10, more than 1,000 Taliban fighters stormed the city in a predawn assault. Of-
ficials claim the Taliban were aided by foreign fighters, including Pakistanis and Che-
chens, and even some Al Qaeda affiliates

The police were forced to retreat and protect the main government facilities — the gov-
ernor’s office, the Police Headquarters, the intelligence compound, the main prison —
leaving the Taliban assailants to entrench themselves elsewhere. The Afghan minister
of defense on Monday said that about 100 police officers and army soldiers and more 20
civilians had been killed. He put the number of dead Taliban fighters at about 200.
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Why does it matter?

The siege of Ghazni is perhaps the most audacious example of a Taliban resurgence that has
whittled the gains made after tens of thousands of American troops launched a campaign to
oust them from power.

While not the first time Taliban fighters have invaded a major Afghan city in recent years,
Ghazni’s strategic location is important. Its proximity to Kabul and location on the major high-
way connecting the capital to the south makes it a vital lifeline.

Rahmatullah Nabil, a former Afghan intelligence chief, said Ghazni also was important because
some of its neighboring provinces border the tribal areas of northern Pakistan, where militants
have long moved with impunity. Who controls Ghazni also impacts how freely the insurgents
can move into other parts of the country, Mr. Nabil said. Taliban control of Ghazni also raises
the possibility that Taliban eventually could surround Kabul itself.

Is this a sign of Taliban strength or government weakness?

In recent years, as Afghan forces have largely taken ownership of the war from American
forces, the Taliban have continued to gain territory. In some areas, they have struggled
to hold a district or city that they briefly entered, but in others they are firmly embedded.

According to the United States military, the Afghan government controls just over half
of the country’s nearly 400 districts — about 56 percent. Taliban insurgents control 14
percent, and the rest of the country is contested.

A major deterrent to further Taliban gains has been American and Afghan airstrikes. The United
States military alone has dropped about 3,000 bombs in the first six months of this year. But
air power alone is insufficient.

Mr. Nabil said the internal political struggles of the Afghan government and its inability to
outthink the Taliban’s moves before insurgents invaded a city were underlying problems. He
likened the Ghazni battle to the 2015 siege of Kunduz, when it took more than two weeks for
government-backed forces to retake the city.

“It was like this in Kunduz also — they first went after the outlying districts, then military bases,
and eventually they made it to the city,” Mr. Nabil said. “Once the city is totally surrounded,
entering inside the city becomes easy.”» Quelle: New York Times (NYT), Why the Taliban’s
Assault on Ghazni Matters, 13. August 2018: www.nytimes.com/2018/08/13/world/asia/why-
the-talibans-assault-on-ghazni-matters-for-afghanistan-and-the-us.html.

NYT, 17. April 2017:

«To escape an abusive marriage, Wida Saghari struggled for five years to finalize a divorce.
When it was done, she thought, finally, she could get some peace. Instead, she had stepped
into a different kind of hell.
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Ms. Saghari, 31, a mother of two who has worked for years as a television host, found that
neither Afghan society nor the government sees young divorced women as adults who can
function independently of men.

And women also confront persistent harassment, much of it insinuative or sexual, beginning
even during the divorce proceedings.

“You are like a piece of china that everyone, every minute, can hit to the ground to break you,”
Ms. Saghari said.

When she needed government identifications for her children, the clerk never asked about her
relationship to them but kept inquiring, “Where is their father?”

When she wanted to rent an apartment, Ms. Saghari had to lie about being divorced, say
that her husband was away and take her brother to sign the lease. Many times, landlords
refused to rent to her, fearing that the apartment would become, as Ms. Saghari put it,
“a brothel.”

Her story is not unique. As women in Afghanistan, particularly in urban centers, have increas-
ingly asserted their rights over the past 15 years, many husbands have not caught up or never
get on board with the changes. The slow pace of shedding entrenched misogyny has led to a
clash of values at home. And women often realize there is no option but to part ways.

Afghan officials could not provide exact numbers on divorces initiated by women, as is
the case with most statistics in the country. Most marriages are traditional and not reg-
istered in courts. But some officials suggested that the increase in the number of women
who formally initiate divorce could be as high as fivefold over the past decade.

“Earlier, when | started at the family court, we would receive seven to eight divorce and sepa-
ration cases per week,” said Rahima Rezaee, a senior Afghan judge who led the family court
from 2006 to 2016. Since she has left, Judge Rezaee said, “we’ve received seven to eight
cases per day.”

“We are optimistic because now women have come out from behind the house walls and ask
their rights, and now they know how to ask their rights and from where,” Judge Rezaee said.

Since 2009, one nongovernmental organization, Justice for All, has provided legal advice to
about 1,250 women seeking divorce across seven provinces, according to its executive direc-
tor, Mahfuza Folad.

In 2016 alone, another organization, Medica Afghanistan, provided legal help to about 215
women seeking divorce in western Herat Province, according to its provincial director, Jamila

Naseri.

Men, Ms. Folad said, “are used to the old lifestyle, so now they cannot tolerate that women
can stand against them.”

If women “stand and ask their rights,” she added, “men think it is shamelessness and think that
they do not have authority on women, and there the problem starts.”
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The most dangerous time for women may be when they seek to leave, but they also face a
pervasive and persistent social struggle after divorce: The most mundane activities become
daunting obstacles. Often, the easiest way is to hide the fact that they are divorced.

“I did not tell anyone about my status — sometimes, | told them my husband is in Iran,” said
Zahra Yaganah, 32, an activist and writer who published her first novel last year. A mother of
two teenagers, she has been divorced for about a decade. “But when people find out that | am
divorced — |/ feel like a divorced woman is up for grabs for the men around her.”

Much of the harassment begins in government offices. One woman who turned to the
government after exhausting traditional means to separate from her husband said the
government lawyers became one of her biggest headaches.

She was being abused by her husband, and she had the physical wounds to show it. At first,
the government lawyer assigned to her, a man in his 60s, asked for a bribe. She decided to
pay for his phone credit and gas for his car. Then, even after she got her divorce and her
husband was sentenced to three years in prison, the lawyer would not stop calling.

“Sometimes, he would call me at 1 a.m. or 3 a.m. and say, ‘You forgot how good | was to you,”
recalled the woman, who spoke on the condition of anonymity because she has since remarried
and fears the public stigma that could come from revealing what she went through.

“Other times, he would call and say, ‘The weather is good; let’s go out,” or he would give me
the address of his house and say he had a big house and he was alone.”

The predatory behavior became so overbearing that as soon as her case was settled, she
quickly got married again.

Ms. Yaganah recalled that in 2013, she had to go to the police to report a man who was har-
assing her and blocking her way at night.

“Then the police station deputy became my problem,” she said. “He called me every week and
asked: ‘Where are you? Are you at home? | want to come to your home to have tea together.’
Sometimes at midnight, he would call me and say: ‘Is there any problem? If there is anything,
I will come.”

She changed both her cellphone and house numbers.

Ms. Yaganah said her divorced status followed her everywhere, from the office to her apartment
block, with men thinking that she was an easy target.

“As a divorced woman,” she said, “to them you are a thing — like a pot without a cover.”
Men have approached her privately. Married senior officials have invited her on foreign trips.

Two years ago, after a celebration for International Women’s Day at her office, a male col-
league she had worked with for only three days started sending her text messages.
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“He told me that: ‘Your dress was beautiful. Let’s we two have a celebration together tonight,
and be with me all the night,”” Ms. Yaganah said. “I was in shock for three days.”

At public social gatherings, however, her closest male friends keep their distance.

“Sometimes when they see me, they ignore me or just say hi from afar,” she said. “Then they
write me that we did not come to you because people will start rumors because you are a
divorced woman and people will think that we have a relationship.”

Ms. Saghari, the television anchor, was harassed often — by her apartment building attendant,
colleagues, social media users. When she turned down the men, they quickly made up their
own reasons.

“They would say, ‘She is a lesbian,’ or that ‘she is feminist; all feminists are like this — they
do not have sexual needs,”” Ms. Saghari said.

Perhaps the biggest challenge for divorced women like Ms. Yaganah and Ms. Saghari is navi-
gating the neighborhoods they live in. They have to constantly find a balance: fend off advances
from male neighbors, yet go out of their way to declare their male visitors to avoid rumors.

When Ms. Yaganah has male guests over, she feels obliged to knock on neighbors’ doors with
some excuse — to borrow additional teacups, for instance — to be transparent about her visi-
tors. When her brother or other close relatives visit with their children, she shows them off to
signal, she says, that she is a decent family woman.

Even though renting a home remains a major hurdle because landlords require a man to
sign, Ms. Yaganah has had a breakthrough.

“This year, | have an achievement: | signed the lease myself for the first time,” she said. “But
| told the owner of the house that my husband went to Germany as refugee — | did not tell him
that | was divorced.” » Quelle: New York Times (NYT), In Afghanistan, ‘I Feel Like a Divorced
Woman Is Up for Grabs’, 17. April 2017: www.nytimes.com/2017/04/17/world/asia/afghan-
women-divorce.html.

Robert Mackey, 15. August 2009:

«Bowing to international pressure and unprecedented protests by hundreds of women on the
streets of Kabul, the Afghan government promised in April to review a new law imposing severe
restrictions on women in Shiite Muslim families.

Last week, though, Human Rights Watch discovered that a revised version of the Shiite
Personal Status Law had been quietly put into effect at the end of July — meaning that
Shiite men in Afghanistan now have the legal right to starve their wives if their sexual
demands are not met and that Shiite women must obtain permission from their husbands
to even leave their houses, “except in extreme circumstances.”

The new law was signed by President Hamid Karzai, who is depending on support from

Sheik Muhammad Asif Mohseni, the country’s most powerful Shiite cleric, in this week’s
presidential election. Shiites, who were oppressed by the Sunni-led Taliban government,
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are believed to make up between 10 and 20 percent of Afghanistan’s population. Sheik
Mohseni and scholars close to him were allowed to write the first draft of the new law,
and he was reportedly unhappy that Parliament had introduced a provision that banned
men from marrying girls under the age of 16.

When the law was first approved, President Barack Obama called it “abhorrent,” but has not
yet responded to reports that it has now been revised and put into effect, perhaps because
Afghanistan’s election is just days away. (...)

Although the law applies only to Shiites, Soraya Sobhrang, commissioner for women’s
rights at the Afghan Independent Human Rights Commission, said in April that it could
influence a proposed family law for the Sunni majority and a draft law on violence against
women. She told The Times in April, “This opens the way for more discrimination.”

According to Human Rights Watch, the new law also “grants guardianship of children
exclusively to their fathers and grandfathers” and “effectively allows a rapist to avoid
prosecution by paying ‘blood money’ to a girl who was injured when he raped her.” Brad
Adams, the Asia director for the human rights group, said that President Karzai “has
made an unthinkable deal to sell Afghan women out in return for the support of funda-
mentalists in the August 20 election.” On Saturday, the Afghan Independent Human
Rights Commission in Kabul took a less dim view, calling the fact that the law was
amended at all, “a step forward.” (...)

Most of Afghanistan’s Shias are ethnic Hazaras. They are Afghanistan’s third largest ethnic
group, with about six million people, and like most Afghans, they vote according to orders from
community leaders. With a roughly 50-50 split between Afghanistan’s southern Pashtuns and
the rest of the country, the Hazaras are seen as the kingmakers.» Quelle: Robert Mackey,
Afghan Husbands Win Right to Starve Wives, 17. August 2009: https://thelede.blogs.ny-
times.com/2009/08/17/afghan-husbands-win-right-to-starve-wives/.

The Atlantic, 15. August 2018:

«The latest headlines from Afghanistan are much like the old headlines from Afghanistan. This
week, U.S.-backed Afghan troops forced the Taliban out of Ghazni city, only after dozens
of people had already been killed by the militant group. Afghan forces could do little as
Taliban fighters seized Camp Chinaya, a military outpost in the north, killing 17 soldiers. And
on Wednesday, the militants killed more than 40 troops and policemen in Baghlan province,
also in the north.

Taken individually, each development is an embarrassing defeat for the Afghan government
and its Western supporters; taken together, the setbacks, especially the events in Ghazni,
challenge the U.S. and Afghan government’s narrative of progress in the conflict. “The Taliban
was able to mass, plan, and execute an offensive under the noses of the Afghan government,
military, police, as well as [nato’s] Resolute Support. They did this undetected,” Bill Roggio, a
senior fellow at the Foundation for Defense of Democracies, told me. “Even if the Taliban is
not able to take control of the city, or hold it ... they’'ve really struck a blow to the Afghan
government and Afghan security forces, and Resolute Support as well.”
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After five days of fighting, Afghan forces, with U.S. support, eventually pushed the Tali-
ban out of Ghazni on Tuesday. But the group’s performance on the battlefield, where it
also seized control of several districts in Ghazni province, was, Roggio said, reminiscent
of 2015, when its fighters seized the northern city of Kunduz. Although the Taliban controls
large parts of rural Afghanistan, Kunduz was the first time the militants had captured a major
Afghan city since they were driven from power by the U.S.-led invasion in 2001. Victories have
been all too common since 2015 for the militants, who have shown an uncanny ability to strike
almost at will across Afghanistan.

What the Taliban hasn’t managed to do is hold that territory for any meaningful length of time—
almost certainly because of the U.S. military support for the Afghan government and its forces.
About 15,000 U.S. military personnel are still in Afghanistan serving in advisory roles. That’s
significantly less than the 100,000 who were in the country in 2010, at the height of the U.S.
presence, but more than enough to wear down the Taliban. Indeed, if there is a consensus
over what is happening in Afghanistan, it is that as long as the United States remains in the
country, the Taliban cannot win. “The Taliban will have made the point they sought to make,”
Johnny Walsh, a senior expert on Afghanistan at the United States Institute of Peace, told me
about the fighting in Ghazni. “The tragedy of it is that so many people died or were wounded
for an incident that ultimately is not likely at all to move the needle in the larger military conflict.”

(..)

“Until the Afghan military develops a will to fight just like the Taliban, we’re going to see secu-
rity continue to deteriorate,” he said. “Everybody says, ‘The Taliban is tired. That’s why they
want to talk.” | don’t see it. | see a tired Afghan government, a tired Afghan military, and a tired
nato that just wants this war to end.”» Quelle: The Atlantic, Talking to the Taliban While Still
Fighting the Taliban, 15. August 2018: www.theatlantic.com/international/archive/2018/08/af-
ghanistan-taliban/567437/.

UNAMA & OHCHR, Mai 2018:

«According to Government reports, murder of women represents the second most prev-
alent form of violence against women in Afghanistan (with the first being battery and
laceration). UNAMA found a de facto impunity for murder and “honour killings” of women
in cases monitored in 2016 and 2017. UNAMA noted the judicial discretionary authority
concerning “honour killings” provided for under the 1976 Penal Code, which was in place
during this period, as a contributing factor to impunity, as well as the resolution of mur-
der cases by mediation. The resolution of such cases by mediation must never occur; and
cases should be prosecuted under the applicable general murder articles in order to end im-
punity.

Murder and “honour killings” of women are acts of extreme violence and constitute a serious
violation of human rights. Any act of violence against women perpetrated in the private or
public sphere, whether by State or non-State actors, invokes the due diligence obligation of
the State to prevent, investigate, punish and provide compensation for all acts of violence.

As noted by the UN Secretary General, when the State fails to hold the perpetrators account-
able, impunity not only intensifies the subordination and powerlessness of the targets of
violence, but also sends a message to society that male violence against women is both ac-
ceptable and inevitable. As a result, patterns of violent behaviour are normalised.
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United Nations treaty bodies have expressed concerns that honour-related crimes often
go unreported, are rarely investigated and usually go unpunished. Where the courts hand
down guilty convictions, the sentences are far less than those handed down for equally
violent crimes without the ‘honour’ dimension. Afghanistan’s recent promulgation of the
revised Penal Code, which abolished previous discriminatory provisions in relation to
“honour killing” cases, is in line with international treaty body recommendations, and is
encouraging in this regard. However, this is only the first step in ending impunity for
such crimes.

UNAMA documented 280 cases of murder and “honour killings” of women from January
2016 to December 2017. Of these, 50 cases resulted in the conviction and imprisonment
of the perpetrator, representing 18 per cent of the cases documented. As in previous
years, the vast majority of murder and “honour killing” cases involving women did not
reach prosecution and the perpetrators are still at large. UNAMA found that in more than
one third of cases documented over the two-year period, the police did not forward the
cases to prosecutors. UNAMA’s interviews with traditional mediators suggest informal
mediators resolved some of these cases. The documented circumstances for the dismissal
of cases ranged from perpetrators fleeing to areas controlled by Anti-Government Elements,
perpetrators not being apprehended for other reasons, and dismissal of cases due to lack of
evidence.

In relation to deficiencies in apprehending perpetrators, UNAMA notes that Article 209 of the
Criminal Procedure Code allows trials to be held in absentia for misdemeanour and felony
crimes, and strongly recommends that such trials must be utilised in murder and “honour killing”
cases where the apprehension of perpetrators may not be possible.

y

UNAMA’s interviews with mediators found that mediators in nine provinces have adjudi-
cated murder cases. Further, UNAMA observes that such practices were carried out al-
most exclusively by traditional dispute resolution mechanisms rather than by EVAW in-
stitutions. Mediation of murder cases by traditional dispute resolution mechanisms often
aims to restore harmony between the families by giving a woman or girl in restitution
(baad), a practice that is a criminal offence under the EVAW Law and which constitutes
a serious violation of human rights.

UNAMA notes that deficiencies in Afghanistan’s applicable legislative framework for
prosecuting “honour killings” may have contributed to impunity during the period cov-
ered in this report. The 1976 Penal Code allowed “honour killings” as a mitigating cir-
cumstance in murder cases. The 2018 Penal Code, however, does not contain this refer-
ence and the justification of “honour killing” cannot now serve as a mitigating factor in
murder trials. Justice sector officials should investigate, prosecute and adjudicate “hon-
our killings” under the general murder provision in Article 512, and sentence convicted
persons accordingly. » Quelle: United Nations Assistance Mission in Afghanistan
(UNAMA)/United Nations Office of the High Commissioner for Human Rights (OHCHR), Injus-
tice and Impunity: Mediation of Criminal Offences of Violence against Women, Mai 2018, S. 8-
9: www.ohchr.org/Documents/Countries/AF/UNAMA_OHCHR_EVAW_Report2018 Injustice-
Impunity29May2018.pdf.

UNHCR, 30. August 2018:
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«Since 2001, the Government has taken a number of steps to improve the situation of women
in the country, including the adoption of measures to increase women’s political participation
and the establishment of a Ministry for Women'’s Affairs. However, the incorporation of inter-
national standards for the protection of women’s rights into national legislation has run
into recurrent difficulties. The Law on Elimination of Violence against Women (EVAW
law) was approved by presidential decree in 2009, but continued to be opposed by con-
servative Members of Parliament and other conservative activists. The revised Penal
Code of Afghanistan, which was adopted by presidential decree on 4 March 2017, initially
incorporated all the provisions of the EVAW law, and strengthened the definition of rape.
However, in response to opposition from conservatives, in August 2017 President Ghani
ordered the Ministry of Justice to remove the EVAW chapter from the new Penal Code.
While the new Penal Code entered into force in February 2018, a presidential decree
dated 3 March 2018 clarified that the 2009 EVAW law continued to remain in force as a
stand-alone law.

Overall, improvements in the situation of women and girls have reportedly remained marginal.
According to the Asia Foundation “limited access to education and health care, restrictions on
freedom of movement, unjust punishment for ‘crimes of morality’, unequal participation in gov-
ernment, forced marriage, and violence” remain major challenges for women and girls in Af-
ghanistan. Rates of depression due to domestic violence and other human rights viola-
tions are reportedly on the rise among Afghan women, with women reportedly
committing 80 per cent of suicides in Afghanistan, while other women resort to self-
immolations.

The AIHRC noted that violence against women remains a “widespread, common and un-
deniable reality”, with women in insecure provinces as well as in the rural areas of Af-
ghanistan especially vulnerable to violence and abuse. Impunity in relation to such vio-
lence is reportedly common. Sexual harassment and deep-rooted discrimination against
women is reported to remain endemic.

Women are said to continue to face serious challenges to the full enjoyment of their economic,
social and cultural rights. Despite advances, poverty, illiteracy, and poor health care reportedly
continue to affect women disproportionately.

Observers have noted that the implementation of legislation to protect women’s rights
remains slow, including in particular the implementation of the EVAW law. The law crim-
inalizes 22 acts of violence and harmful traditional practices against women, including
child marriage, forced marriage and acts of violence against women such as rape and
domestic violence; it also specifies punishments for perpetrators. However, the author-
ities are reported to lack the will to implement the law, and reportedly do not enforce it
in full, particularly in the rural areas. Access to justice for women reportedly remains
low. The vast majority of cases, including instances of serious crimes against women,
are still being mediated by traditional dispute resolution mechanisms rather than pros-
ecuted as required by the law. Reportedly, the ANP, prosecutors’ offices as well as EVAW
Law institutions refer numerous cases, including serious crimes, to jirgas and shuras
for advice or resolution, thereby undermining the implementation of the EVAW law and
reinforcing harmful traditional practices. Decisions of these mechanisms place women
and girls at risk of further victimization and ostracism.
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The Shi'ite Personal Status Law, which regulates family law matters such as marriage,
divorce and inheritance rights for members of the Shi'ite community, includes a number
of provisions that discriminate against women, notably in relation to guardianship, in-
heritance, under-age marriages, and limitations on movements outside the home. While
the human rights concerns identified in this section affect women and girls across the
country, the situation in areas under the effective control of AGEs is reported to be of
particular concern. In areas under their control, AGEs are reported to continue to impose
severe restrictions on women’s fundamental rights, including freedom of movement, po-
litical participation, access to healthcare and access to education. Moreover, in areas
under the effective control of AGEs women are likely to face particular difficulties in
accessing justice and obtaining effective remedies for any violations of their rights, with
the parallel justice structures operated by AGEs in areas under their control reportedly
routinely violating women’s rights.

a) Sexual and Gender-Based Violence

Sexual and gender-based violence against women in Afghanistan remains widespread: the
number of reported cases is on the rise, but the actual number of cases is thought to be far
higher than the number of reported cases. In March 2018, the AIHRC named violence against
women as “one of the most serious human rights challenges in Afghanistan.” Such vio-
lence includes “honour killings”, abductions, rape, sexual harassment, forced abortions
and domestic violence.

As sexual acts committed outside marriage are widely seen in Afghan society to dishon-
our families, victims of rape outside marriage are at risk of ostracism, forced abortions, im-
prisonment, or even death. Societal taboos and fear of stigmatization and reprisals, including
at the hands of their own community and family members, have been found to deter survivors
from reporting sexual and gender-based violence.

The new Penal Code of Afghanistan, which entered into force in February 2018, criminal-
izes nonconsensual “virginity tests”. However, despite the criminalization, the practice of “vir-
ginity testing” women who are accused of adultery or who are victims of sexual crimes, includ-
ing victims of rape and sexual assault, reportedly remains prevalent in Afghanistan. The
practice has been described as “sexual assault and torture”. The new Penal Code also crim-
inalizes zina (sexual intercourse between an unmarried couple). Article 636 of the new
Penal Code also contains a “clearer and more comprehensive definition of rape, which
does not proceed from zina”.

Men responsible for domestic violence or forced marriages reportedly almost always
enjoy impunity. In addition, since women are usually economically dependent on the
perpetrators of domestic violence, many women are effectively prevented from raising
complaints; they have few options but to continue to live in abusive situations.

Access to justice for women seeking to report violence is further hampered by the fact that
women police officers constitute less than two per cent of all police officers in the country, due
to widespread stigmatization of women joining the police force. Additionally, women police
officers are reportedly themselves at risk of sexual harassment and assault in the workplace,
including rape by male colleagues. They are also reported to be at risk of violent attacks by
AGEs.
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Impunity for acts of sexual violence is further reported to persist due to the fact that in some
areas of the country, alleged rapists are powerful commanders or members of armed groups
or criminal gangs, or have links to such groups or influential individuals who protect them from
arrest and prosecution.

b) Harmful Traditional Practices

Harmful traditional practices continue to be pervasive in Afghanistan, occurring in varying de-
grees in both rural and urban communities throughout the country, and among all ethnic
groups. Rooted in discriminatory views about the role and position of women in Afghan
society, harmful traditional practices disproportionately affect women and girls. Such
practices include various forms of forced marriages, including child marriages; forced
isolation in the home; and “honour killings”. Coerced forms of marriage in Afghanistan
include:

(i) “sale” marriage, where women and girls are sold for a fixed quantity of goods or cash, or to
settle a family debt;

(ii) baad, a tribal form of dispute-settling in which the offending family offers a girl for marriage
into the “wronged” family, for instance to settle a blood debt;

(iii) baadal, an agreement between two families on “exchanging” daughters through marriage,
often with a view to minimize marriage costs;

(iv) the coercion of widows into marrying a man from their deceased husband’s family.

Economic insecurity and ongoing conflict, related displacement, loss of assets and the impov-
erishment of the family perpetuate the problem of child and forced marriages, with the practice
often seen as the only means of survival for the girl and her family.

The EVAW law criminalizes several harmful traditional practices, including the buying and sell-
ing of women for marriage, offering women for dispute resolution under baad, and child and
forced marriages.

Despite Government efforts to promote gender equality, women continue to face perva-
sive social, political and economic discrimination due to persistent stereotypes and cus-
tomary practices that marginalize them. Women who are perceived as transgressing so-
cial norms continue to face social stigma, general discrimination and threats to their
safety, particularly in rural areas and in areas under the control of AGEs. Such norms
include strict dress code, as well as requirements that restrict women’s freedom of movement,
such as the requirement to be accompanied by a male relative chaperone when appearing in
public.

Women without male support and protection, including widows and divorced women, are
at particular risk. They generally lack the means of survival, given existing social norms
imposing restrictions on women living alone, including limitations on their freedom of
movement and on their ability to earn a living.

Punishment for breaches of customary or Sharia law is reported to disproportionately
affect women and girls, including detention on the ground of perceived “moral crimes”,
such as being improperly unaccompanied, refusing marriage, or “running away from
home?” (including in situations of domestic violence). A significant proportion of the girls
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and women detained in the country have been charged with “moral crimes”. Female prisoners
are reportedly often subjected to physical violence as well as and sexual harassment
and abuse. Since accusations of adultery and other “moral crimes” may elicit violence
or “honour killings”, in some instances the authorities are reported to have sought to
justify the detention of women accused of such acts as a protective measure.

Men who are perceived to be acting contrary to prevailing customs may also be at risk of ill-
treatment, particularly in situations of accusations of adultery and sexual relations outside of
marriage. In areas under the effective control of the Taliban and other AGEs, women and
men accused of immoral behaviour risk being tried by these AGEs’ parallel justice struc-
tures and being given harsh sentences, including lashings and death.» Quelle: UNHCR,
UNHCR Eligibility Guidelines for Assessing the International Protection Needs of Asylum-seek-
ers from Afghanistan, 30. August 2018, S. 66-79: www.refworld.org/pdfid/5b8900109.pdf.

Wimpelmann, Torunn, 2017:

«The trajectories of the cases discussed in this chapter suggest that as cases of gender
violence became public matters, they were predominantly articulated as violations of
family and male “honor.” The gender relations that the Afghan government and other
public institutions were called upon to sanction were often of a kind where kinship has
recognized authority over women and, in particular, female sexuality. At the same time,
public acknowledgment of these claims was by no means guaranteed, and individual cases
often took the form of a tug of war, with highly unpredictable outcomes. The government might
routinely arrest runaway women at the behest of their families, but it did not necessarily pay
heed to family claims over women in court. What these micro-struggles over the definitions of
gender violence and over the right (or obligation) to adjudicate and avenge these incidents tell
us is that legal regimes are highly context specific. Although such regimes are cloaked
in assertions of indisputable and unambiguous truth, they emerge out of temporal alli-
ances and accommodations and are embedded in political relations. For instance, the
case in Kunduz reminds us of the importance of Dina Siddiqi’s warning against “timeless, de-
contextualized Islam” that “does not bring into view the complex and historically specific ways
in which national and international vectors of Islamization articulate with politically economy
and rural structures of power” (Siddiqi 2011: 82). As the events surrounding the stoning sug-
gested, local patriarchs might find an ally in military actors contending for territorial control,
whereas to the latter, the spectacular and brutal public display of “Islamic justice” was part of
an active project to demonstrate power. At the same time, religion could be invoked very dif-
ferently, to limit the power of families and husbands over women by appealing to the need to
eradicate harmful traditions contrary to Islam. Objections to forced marriages like Fereshta’s
were also framed in this way. In other words, even if gender violence was often defined in ways
that subordinated women to male guardians, this must be considered an active accomplishment
that needed maintenance and reinforcement through the forging of new articulations and the
upholding of old ones. As the discussion in previous chapters shows, the idea that the state
should be obligated to reinforce families’ authority over women by apprehending runaway
women as criminals was contested and tenuous, having surfaced as part of the political pro-
jects of the Taliban and the mujahedin.

On the other hand, even if women were not returned to their families by the direct order

of courts, legal and social practices nonetheless often combined to produce this effect
anyway. As the case of Fereshta showed, there was a stigma linked to women traveling and
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living independently. This made it possible for authorities to arrest Fereshta at her family’s
request and later to broker an agreement to send her to live with her family. The problemati-
zation of female autonomy through both state and non-state mechanisms worked against
these three women from the outset. To Nafisa and Siddiga, the most obvious—and perhaps
the only—option they could see was to escape with another man. They both lived in conserva-
tive, insecure provinces where it would have been difficult for them to travel unnoticed on their
own. Siddiga and Nafisa might both have been truly in love with the men they escaped with,
but it is easy to imagine that, in general, when the only option to escape abuse is to elope with
a man, women are extremely vulnerable to exploitation. Yet regardless of the women’s situ-
ations, many authorities were unforgiving about the fact that the women had run away
or committed zina. Neither in these nor in other cases did the authorities or the courts
see their circumstances as mitigating factors. As the local representative of AIHRC said
about Siddiga: “This girl was the granddaughter of Mulla Quli, yet she did not respect her
grandfather’s honor? Even if the Taliban was not right, she should have been punished in some
way, by the courts.” Nafisa also met widespread condemnation, although one young justice
official was more sympathetic: “I asked her if she had sexual intercourse with her fiancé, and
she said ‘Yes, one or two times. And two or three times with Amin.’ Then she started to cry,
and | realized she was just a child, and it was because of her age that she made those mis-
takes.” Through a combination of luck and strategy, Fereshta was able to stay clear of such
pitfalls. Having gone straight to a shelter, admitting to no physical relations with her boyfriend,
and being fortunate enough to have a committed lawyer and to encounter a sympathetic judge,
she was released from prison.

The stories of these three women also provide an important additional indicator as to why the
EVAW law was so sketchily implemented and why so many cases that should have led to
criminal convictions (according to the law) instead resulted in mediated solutions or withdrawal.
The social and official landscape was stacked against female autonomy, reinforcing the
ideathat only under exceptional circumstances could women be permitted to live outside
of family settings, and if so, they were mostly confined to shelters. A woman living on
her own remained generally unheard-of in Afghanistan and normally invited rumors of
her being of “questionable character” to the extent that her safety could be at risk. This
left women with little bargaining power in cases of abuse, and it certainly discouraged
them from pursuing claims against their families. » Quelle: Wimpelmann, Torunn, The Pit-
falls of Protection, 2017, S. 150-151:
www.oapen.org/download?type=document&docid=631933.

Die Schweizerische Flichtlingshilfe SFH setzt sich dafir ein, dass die Schweiz das in der Genfer Flichtlings-
konvention festgehaltene Recht auf Schutz vor Verfolgung einhalt. Die SFH ist der parteipolitisch und konfes-
sionell unabhangige nationale Dachverband der Flichtlingshilfe-Organisationen. lhre Arbeit finanziert sie
durch Mandate des Bundes sowie Uber freiwillige Unterstiutzungen durch Privatpersonen, Stiftungen, Kantone
und Gemeinden.

SFH-Publikationen zu Afghanistan und anderen Herkunftslandern von Asylsuchenden finden Sie unter
www.fluechtlingshilfe.ch/herkunftslaender.

Der SFH-Newsletter informiert Sie Giber aktuelle Publikationen. Anmeldung unter www.fluechtlings-
hilfe.ch/newsletter.
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