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Glossary

Literally means “custom” in Indonesian. It is used to describe
customary rules, land, or rights.

Refers to Indigenous peoples in Indonesia. Adat communities are also
known as Masyarakat Hukum Adat, literally, “Customary Law
Community,” in Indonesian.

Aliansi Masyarakat Adat Nusantara, literally, Indigenous Peoples
Alliance of the Archipelago Indonesia. It is an Indigenous peoples’
human rights and advocacy organization in Indonesia. AMAN has
established regional chapters in many provinces, for example, AMAN
West Kalimantan.

Badan Registrasi Wilayah Adat, literally, Indigenous Territory
Registration Agency. It is a nongovernmental organization that records,
verifies, and submits applications to government to register
Indigenous territories in Indonesia.

Literally, “customary rights,” in Indonesian, used to describe the
community rights of Indigenous people to control, make use of, and
preserve customary land and natural resources according to their
customs.

Komunitas Konservasi Indonesia WARSI, literally, Indonesian
Conservation Community WARSI. It is an Indonesian NGO that focuses
on advocacy related to conservation and community empowerment in
Jambi province.

Community plantation established by an outside investor.

An Indonesian government policy initiated in 1976, designed to
alleviate overpopulation in some parts of the country and improve
socio-economic conditions by moving large communities to other
areas of the archipelago. Most transmigrants originated in Java and
Bali and were moved to places including Papua, East Timor,
Kalimantan, Sulawesi, and Seram, which led to political and ethnic

tensions in the new settlements, among other problems.
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A decade and a half ago, lush forests with evergreen frurt-
bearing rambutan trees surrounded ti'ne home of Leni, a.
43-year-old Iban Dayak woman and mother of two, in Jagoi
Babang district of West Kalimantan province—an area her
Indigenous community has inhabited for centuries. Today,
they have little land to farm and no forest in which to forage
after the land was cleared to make way for an oil palm
plantation run by an Indonesian company.

Before our lives were simp }i, but enough Since -

oil palm came tﬁere is mor . I can’t feefd my

family. | have a baby. | must _d on  the table every
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Leni, a displaced Iban Dayak woman, said her family was resettled in the middle
of the palm plantation with restricted access to land for gardening. She fishes in a
stream in the oil palm plantation. Residents said the fish population in nearby
Semunying and Kumba Es;has dropped since the oil palm plantation was

established in 2004. Ben a'yal;ng regency, West Kalimantan, September 2018.
All photos © 2018 Pai w,edel for Human Rights Watch




(left) Maliau, an elderly Orang Rimba mother of nine
children, struggles to survive off land that once sustained
her people, but which has since been decimated by an oil
palm plantation that began operating in the area nearly
three decades ago. “Life was better before,” Maliau said.
“Women could find many types of food. Some wove mats
from leaves and baskets. We made lamps from gum
resin. Now we cannot find materials to make these.”
Sarolangun regency, Jambi, September 2018.
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Thousands of kilometers away to the west, in Sarolangun
regency of Jambi province on the island of Sumatra, an
elderly Orang Rimba mother of nine children, Maliau,
struggles to survive off land that once sustained her
people, but which has since been decimated by an oil
palm plantation that began operating in the area nearly
three decades ago. “Life was better before,” Maliau said.
“Women could find many types of food. Some wove mats
from leaves and baskets. We made lamps from gum resin.
Now we cannot find materials to make these.”

Leni and Maliau are among the thousands of Indigenous
people and other rural communities whose lives have been
devastated by oil palm plantations in Indonesia—the
world’s largest palm oil exporter. Indonesia is home to
about 50 to 70 million Indigenous people and over 2,330
Indigenous communities, about a quarter of the country’s
population.

“WHEN WE LOST THE FOREST, WE LOST EVERYTHING”



0Oil palm fruit bunches harvested by
plantation lie awaiting transportation to mill.
Bengkayang regency, West Kalimantan,
September 2018.
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The struggles of those like Leni and Maliau are invisibly
integrated into a range of consumer products. Palm oil
derivatives make their way into many grocery store
products including frozen pizzas, chocolate and hazelnut
spreads, cookies, and margarine. They are also used in
manufacturing numerous lotions and creams, soaps,
makeup, candles, and detergent. Crude palm oil is also
processed into biodiesel blend used in vehicles and
industrial machinery.

A complex web of domestic and international companies is
involved in growing palm fruit, converting palm fruit into
oil, manufacturing ingredients, and finally using these
ingredients to produce consumer products sold around the
globe.

Based on interviews with over 100 people, including
several dozen members of Indigenous communities and
representatives from nongovernmental organizations
(NGO), this report documents how the establishment and
expansion of oil palm plantations in Indonesia has
adversely affected Indigenous people’s rights to their
forests, livelihood, food, water, and culture.

Human Rights Watch focused on the plantation operations
of two companies—PT Ledo Lestari in Bengkayang regency
of West Kalimantan province, and PT Sari Aditya Loka 1 in
Sarolangun regency of Jambi province. Both of these oil
palm plantations have had a devastating impact on the
rights of two groups of Indigenous peoples: the Ibans—a
subgroup of the Dayak peoples indigenous to Borneo
(Kalimantan), and the Orang Rimbas—a semi-nomadic,
forest-dependent Indigenous people in central Sumatra.

A patchwork of weak laws, exacerbated by poor government
oversight, and the failure of oil palm plantation companies
to fulfill their human rights due diligence responsibilities,
have resulted in loss of land and livelihood opportunities
for Indigenous people in West Kalimantan and Jambi in the
projects we researched. These findings were consistent
with previous Human Rights Watch research in 2003 and
2009, which highlighted the adverse impact of the pulp
and paper industry in Sumatra, and corruption, poor
oversight, and lack of corporate accountability in the
Indonesian forestry sector in West Kalimantan, on
Indigenous people and peasant communities.

Orang Rimba families sit beneath pitched sudungs
(a sheet of plastic tied to posts) in an oil palm
plantation. They hurriedly move when discovered
and chased by company employees. Sarolangun
regency, Jambi, September 2018.

6 “WHEN WE LOST THE FOREST, WE LOST EVERYTHING”
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Conflicts related to land have frequently been linked to oil
palm plantations. Indonesia has about 14 million hectares
of land planted with oil palm. There is no clear estimate of
the number of land disputes that exist nor the number of
households that have been displaced or lost access to
their customary forests and lands, including farmland, due
to oil palm plantation expansion into their villages.
Konsorsium Pembaruan Agraria (Consortium for Agrarian
Reform, KPA), an Indonesian NGO, documented more than
650 land-related conflicts affecting over 650,000
households in 2017—the last year in which publicly
available data is available. It estimated that, on average,
there were nearly two land-related conflicts every day that
year.

Deforestation on such massive scale has not only
threatened the wellbeing and culture of the Indigenous
population, but also has global significance, contributing
to carbon emissions and heightened concerns around
climate change.

Without needed government reforms—both legislative and
oversight—Indigenous communities will continue to bear
the brunt of the oil palm plantations’ impact, and risk
losing their distinct identity. Indigenous peoples have an
intrinsic relationship with their environments. Their
traditions, knowledge, and cultural identity are deeply
connected to the natural environments in which they live.
Any disruption to their natural environments, as in the
case of the Ibans and the Orang Rimbas, affects their
culture, languages, knowledge, and unique traditions.

Successive governments in Indonesia have turned a blind
eye to widespread forest clearance, facilitating the prolif-
eration of oil palm plantations. Between 2001 to 2017,
Indonesia lost 24 million hectares of forest cover, an area
almost the size of the United Kingdom.

In 2018, President Joko Widodo, popularly known as
Jokowi, announced a moratorium on new permits to oil
palm plantations. This was a good start. But additional
reforms are long overdue. With a renewed mandate to
continue his presidency following his reelection in April
2019, President Jokowi has a renewed mandate to enact
and implement reforms that protect right of Indigenous
peoples to be recognized and to enjoy their community
rights to land and forests.

Meriau, headman of a rombongon (group) of about six
families living in the middle of an oil palm plantation, said:
“This used to be my rice field. That is why | don’t leave this
place.” He refuses to leave the area and says he was not
consulted before the plantation was established. Sarolangun
regency, Jambi, September 2018.
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Failure to Consult

A host of Indonesian laws, starting from 1999, made

companies seeking to develop oil palm plantations

responsible for consulting local communities at every

stage of the project involving a series of government -
permits.

Semuning Bongkang and Pareh hamlets in West
Kalimantan province, where PT Ledo Lestari started its
operations in 2004, were home to about 93 Iban Dayak
households. Human Rights Watch found no evidence of
any consultations with affected households until after
forests were significantly destroyed. Villagers interviewed
by Human Rights Watch said they were surprised by the

company’s operations, only realizing their lands and i
forests were going to be razed when bulldozers and other

equipment rolled into the area. The companies had not

organized systematic and meaningful consultations with

Indigenous people at different stages of the project to i
understand the nature and extent of the human rights
risks. Mormonus, 49, now the village leader of Semunying
Jaya village (includes Pareh and Semunying Bongkang g »
hamlets), said: i

| was surprised to see big equipment near the river. Ll €
| asked what the equipment was for and the
operators told me it was to make the state road to
Samarahan, Sarawak [in Malaysia]. | visited their
base camp in 2005, a month after | was made
village leader. | was told the company was called PT

Ledo Lestari.

OIS B ML TR
X

Similarly, in Sarolangun regency, where PT Sari Aditya Loka
1 started its operations in 1989, the company had ample
opportunity to consult with the Orang Rimba to mitigate
any ongoing harm after legal reforms introduced clear
obligations to do so. International law provides for
companies to have ongoing consultation. To date, it has
failed to organize any meaningful consultations and reach
agreement to provide remedies to the Orang Rimba who
were forcibly evicted from their forests. The company
responded that they obtained a right to cultivate the land
from the state.

A displaced resident in Semunying holds an agreement with
the company that promised to exchange a house and yard for a
new one a few kilometers from his village. Residents say
company representatives made oral promises, such as a
community plantation and amenities including health clinics
and schools, which have not materialized. Many of those who
signed the “agreement” said they felt compelled to do so
because their forests were already cleared. Bengkayang
regency, West Kalimantan, September 2018.

12 “WHEN WE LOST THE FOREST, WE LOST EVERYTHING”
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Lack of Just, Fair, and Equitable
Compensation

The oil palm plantations not only destroyed Indigenous
people’s forests, lands and the resources in them that they
were using for generations but also failed to create any
mechanism to explore restitution or provide just and fair
compensation for losses suffered, in consultation with the
Indigenous people impacted.

In West Kalimantan, after the Iban Dayak carried out a
series of protests between 2004 and 2010, PT Ledo Lestari
appears to have engaged in consultations to placate
individuals to sell family land, but women from the
community said they were not included in those
discussions. The company made some monetary payouts
ranging between 1 and 2 million Indonesian rupiah (IDR)
(US$70 to 140) per hectare to some of the 93 households
affected. But the monetary compensation did not account
for loss of the community’s adat forest (literally, customary
forests), wild rubber, and other forest products that women
in particular used for food or as a source of revenue.

The distinct losses women experienced of passing on
intergenerational knowledge and skills, such as weaving
products they sold to supplement their incomes, as well as
the loss of their unique culture, were not taken into
account. Damage to the community’s cultural identity is
palpable in the everyday experience of Indigenous peoples
who have lost access to their ancestral forests. The damage
is aggravated by the lack of plans to preserve what little
remains, and to compensate for irreversible losses.

PT Ledo Lestari gave some of the 93 families “agreements”
to sign. One that Human Rights Watch reviewed promised
exchanging a house and yard for a new one a few
kilometers away from their village. But community members
said company representatives promised them a host of
other measures, such as the ability to continue to harvest
within their yards, land titles, shares from a plasma, or
community plantation, that the company would set up, and
other amenities including health clinics and schools, to
lure them to leave the area. None of these have materi-
alized. Their community is now enclaved within PT Ledo
Lestari’s oil palm plantation. They said that in a few
instances when community members dared to harvest oil
palm fresh fruit bunches from their backyards to use as
cooking fuel, the company security guards have branded
them as “thieves.” Human Rights Watch wrote to PT Ledo
Lestari on two occasions requesting their response and
feedback but did not receive a response. Bengkayang
police on several occasions have expressed willingness to
mediate between the affected communities and PT Ledo
Lestari.

14

Francesca, a 28-year-old mother of two, stands on the site of
her former home. She and her husband refused relocation.
She said that company representatives torched her home in
2010, rendering them homeless. Bengkayang regency, West
Kalimantan, September 2018.

“WHEN WE LOST THE FOREST, WE LOST EVERYTHING”
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(above) Kinda, 48, a resident of Dusun Pareh, said, “The water [in
the river] is contaminated.” Some residents believe the Kumba
River they previously relied on for water to drink, cook, and perform
household chores has been contaminated, based on their
observations of the color of the water and their perceived skin
sensitivities to it. Bengkayang regency, West Kalimantan,
September 2018.

(opposite) Margareta (right), 40, a community leader in Dusun
Pareh, sits with her mother. “Our identity as Iban Dayak is almost
lost now, we have no forest,” she said. Bengkayang regency, West
Kalimantan, September 2018.

HUMAN RIGHTS WATCH | SEPTEMBER 2019

Residents have noticed that, over time, the nearby Kumba
and Semunying Rivers, which they rely on for drinking,
fishing, and household chores, have become more
polluted. Human Rights Watch could not independently
verify their claims, but residents attribute pollution to
increased soil erosion, the use of fertilizers, herb and
pesticides, and effluents from the oil palm plantation that
seep into the ground and rivers. Households living here
have intergenerational knowledge of the water resources
and fisheries that have been passed down through
methods of sharing traditional knowledge. Based on this
knowledge and lived experience, residents believe that the
company’s operations and the pollutants in the river are
related to a reduction of fish population in the nearby
rivers. To catch fish to feed their families, they say they
must ride out for an hour in boats. Women feel the impact
of not being able to fish in nearby waters more deeply
because they do not own boats. Residents said they can go

17



a full day without catching fish in rivers close to their
homes, forcing them to spend the little money they have,
to buy fish. Francesca, a 28-year-old Iban Dayak woman
from Semunying Bongkang, said:

Sometimes you see dead fish afloat on Sungai
[River] Semunying.... It means something killed
them—poison from the number of hectares of land
covered by oil palm. When it rains, a lot of fish end
up dead. We can’t eat that.

Today, in Jambi province in central Sumatra, the Orang
Rimba community lives in abject poverty. Many have been
left homeless, live in plastic tents, and without livelihood
support. Orang Rimba Human Rights Watch interviewed
said that they had once been self-sufficient but are now
reduced to begging on the highway or “stealing” oil palm
fruits from the plantation area to sell and make money. The
plantation employs only a handful of the several hundred
Orang Rimba adults estimated to live in the area. In
September 2018, Human Rights Watch saw numerous
Orang Rimba women and children begging for cash or food
along a highway in Sarolangun.

PT Agro Astra Lestari, the parent company of Sari Aditya
Loka 1, which operates the oil palm plantation in Jambi
Province, has a host of policies on sustainability,
traceability, and grievance redress, that apply to all its
subsidiaries and oil palm plantations. The company
responded to Human Rights Watch communications about
its impacts on the Orang Rimba community with a detailed
summary of the education, health and economic services
and programs it provided, including livelihood support for
the Orang Rimba groups they were in contact with. Orang
Rimba and local NGOs have approached the company to
return some land to them but they say their efforts have
proved futile.

PT Ledo Lestari, which operates the plantation in
Bengkayang, West Kalimantan, does not have any
published policies on sustainability or the protection of

A man weaves a pukat (fishing net). Residents said the average
catch progressively declined after the plantation’s operations,
although there could be various reasons for the drop off.
Bengkayang regency, West Kalimantan, September 2018.

18 “WHEN WE LOST THE FOREST, WE LOST EVERYTHING”
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An unfinished Iban Dayak beaded necklace lies pinned to a Indigenous people’s rights. It has also not engaged with
traditional conical hat. The loss of the forest and displacement has Human Rights Watch or local NGOs.

negatively affected inter-generational crafts that had cultural signif-

icance for Iban women. Bengkayang regency, West Kalimantan,

September 2018. Needed Government Reforms

President Jokowi should give priority to creating a high-level
commission that includes representatives from Indigenous
peoples’ groups to resolve land disputes involving
Indigenous communities. This commission should ensure
full women’s participation in its operations. Harmonizing
complex legal frameworks regarding Indigenous land tenure
should be a focus of the commission. Local Indigenous
rights groups have long advocated for these reforms.

Customary rights of Indigenous people are lost in a maze of
laws that were designed to protect them but do the
opposite. As a result, Indonesia’s Indigenous people
struggle to have their rights to customary land recognized.

“WHEN WE LOST THE FOREST, WE LOST EVERYTHING”




A vast number of Indigenous territories have been mapped,
but local NGOs say very few Indigenous communities have
been issued legal certificates.

To address this longstanding problem, President Jokowi
should prioritize consultations with representatives of
Indigenous groups to finalize a bill that would protect
Indigenous peoples’ rights and ensure that simple
recognition procedures are put in place. This would go a
long way in implementing a 2013 Constitutional Court
decision that granted Indigenous people rights to their
customary forests.

Adopting new laws and a high-level commission are critical
to ensuring the success of Jokowi’s 2018 “Complete
Systematic Land Registration until 2025” program. The
World Bank-funded initiative aims to register all land in
Indonesia by 2025.

The Indonesian government’s 2011 certification
mechanism, the Indonesian Sustainable Palm Oil (ISPO)
system, accredits oil palm plantations that comply with
Indonesian local laws and principles of social responsi-
bility. The certification mechanism, which supplements the
plethora of laws that govern land acquisition and oil palm
cultivation, needs a rehaul. NGOs have criticized the ISPO
for its narrow focus on national law, inadequate environ-
mental protections, neglect of human rights, weak
monitoring and oversight, lack of a grievance mechanism,
and poor enforcement.

Finally, donors should support the Indonesian government
in carrying out the host of reforms needed to protect
Indigenous peoples’ rights. These should include creating a
database to improve data collection and transparency on
plantation concessions; related required permits; and
numbers of land conflicts, their status, and their resolution.
Currently, lack of data is exacerbated by putting some of
the available information regarding plantation concessions
behind paywalls. For example, the Ministry of Agrarian and
Spatial Planning has refused access to plantation permit
data, citing a paywall, even after the Supreme Court upheld
a freedom of information request in 2017.

HUMAN RIGHTS WATCH | SEPTEMBER 2019

Corporate Responsibilities

The United Nations Guiding Principles on Business and
Human Rights sets out company responsibilities
independent of government obligations. The practical
implication is that even where government oversight is
poor, companies should have independent human rights
due diligence mechanisms.

Human Rights Watch research in West Kalimantan and
central Sumatra indicates that the companies were falling
short of their human rights responsibilities.

Oil palm plantations and leading corporations within palm
oil supply chains need to create and implement strong
human rights due diligence procedures to ensure that palm
oil production does not cause or contribute to human rights
abuses of affected communities.

Companies, investors, and governments importing palm oil
from Indonesia—including China, India, Pakistan, and the
Netherlands—should closely monitor the reforms needed to
ensure that oil palm plantations are not developed with
such devastating human and environmental cost.

Introducing these reforms will allow Indonesia to support
investments to improve its economy, while also protecting
its forests and all those impacted by such investments,
especially indigenous people.
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TO THE INDONESIAN GOVERNMENT

e Urgently recognize and protect Indigenous peoples and their community
rights to land and forests.

¢ Revise the Indonesian Sustainable Palm Oil (ISPO) certification system to
align with international human rights standards.

e Establish a Land Dispute Resolution Mechanism.

TO OIL PALM PLANTATION COMPANIES IN INDONESIA

e PT Ledo Lestari and PT Sari Aditya Loka 1 should initiate mediation with
affected communities and Indigenous peoples to resolve longstanding
grievances, and offer compensation or remediation to those affected.

e  All companies operating plantations should carry out robust human rights
due diligence and provide just, fair, and equitable compensation in
accordance with international human rights standards.

TO OIL PALM IMPORTING COUNTRIES

e Require companies to be transparent about their palm oil supply chains.

TO DONORS

e The World Bank and other donors should support the Indonesian government
in carrying out the reforms needed to protect community and Indigenous
people’s rights to land.

“WHEN WE LOST THE FOREST, WE LOST EVERYTHING”



Methodology

This report is based on research conducted between February and September 2018, with
field missions to Indonesia spanning 11 weeks. The research focused on oil palm
plantation disputes involving Indigenous peoples’ claims to customary land and forests in
Pareh and Semunying Bongkang hamlets of Semunying Jaya village in the Jagoi Babang
district of Bengkayang regency in West Kalimantan province, and Orang Rimba groups in

the Sarolangun regency of Jambi province in central Sumatra.

We based our research in Kalimantan and Sumatra because these islands have the most
area in oil palm plantations with decade-long conflicts between companies and

communities, including indigenous peoples.

Human Rights Watch researchers conducted interviews with over 100 people from

indigenous communities, and lawyers and NGO representatives working on land conflicts
and related reform. Of these interviews, 57 were with ethnic Iban Dayak and Orang Rimba
people, of which 42 were with women. Human Rights Watch conducted four interviews in

groups of 3to 10 people; all others were individual interviews.

The vast majority of the interviews were conducted in Indonesian, using female

interpreters. The rest were in English.

Interviewees were informed of the purpose of the interview, its voluntary nature, and the
ways in which the data would be used. They were told they could decline to answer
questions or could end the interview at any time. They did not receive any compensation

for participating in the research. They orally consented to the interview.

In August 2018, Human Rights Watch sent letters explaining our research and a list of
questions requesting information to both PT Ledo Lestari and PT Sari Aditya Loka 1. The
companies did not respond to our letters. In June 2019, Human Rights Watch hand-
delivered another set of letters to both companies explaining our findings and including a
list of questions. Letters were also emailed to PT Sari Aditya Loka 1 in August 2018 and
June 2019. PT Ledo Lestari has not responded. In August 2019, Human Rights Watch
received a letter via email from Bandung Sahari, vice-president of sustainability at PT Astra
Agro Lestari Tbk.
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In June 2019, Human Rights Watch sent a letter to the Office of the President of Indonesia
explaining our general findings related to land conflicts, including a list of questions. In
July 2019, Human Rights Watch sent text messages and called local government officials in
West Kalimantan and Jambi provinces to explain our findings and get their responses. We
had a telephone conversation with a Ministry of Social Services official in Sarolangun
regency, Jambi province, which has been incorporated into the report. We await responses

from other officials we contacted.

Researchers reviewed primary data sources, including laws, ministerial regulations, three
court decisions, and other legal documents related to the plantation operations we
investigated in West Kalimantan and central Sumatra. We also reviewed secondary data
sources such as reports from NGOs and research institutes, and media publications to

corroborate our findings.

We have used pseudonyms for individuals we interviewed to protect them. In some cases,

further identifying details have been withheld to prevent reprisals.

The exchange rate at the time of publication was approximately US$1 = 14,287 Indonesian
rupiah (IDR); this rate has been used for conversions in the text, which have generally been

rounded to the nearest dollar.
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I. Indonesian Palm Oil and Land Conflicts

Consumers may use palm every day without realizing it. Palm oil is the edible vegetable oil
of oil palm fruit. It is found in a wide variety of products, including some cosmetics, pizza
dough, instant noodles, ice cream, confectionery, soaps, shampoos, detergent, and
biodiesel.

A complex web of local and international companies is involved in the different stages of
growing oil palm fruit and manufacturing these everyday products. These include
companies cultivating and operating large oil palm plantations, extracting and refining
palm oil, manufacturing ingredients, and using the ingredients to make and sell products
globally. Foreign and domestic companies—both private and state-owned—buy and

develop large swathes of lands for oil palm plantations.2

Top Palm QOil Producer

Indonesia is the world’s largest palm oil producer and exporter. In 2018, the country
produced more than 4o billion tons of palm oil, more than half of the world’s total
production and more than double the production of Malaysia, the second largest
producer.3 In 2017, Indonesia exported an estimated 75 percent of its palm oil, primarily to
Asia—China, Vietnam, India, and Pakistan are its largest markets—followed by Africa and

the European Union.#

1 World Wildlife Fund, “Which Everyday Products Contain Palm Qil?” undated, https://www.worldwildlife.org/pages/which-
everyday-products-contain-palm-oil (accessed February 11, 2019).

2 BPS-Statistics Indonesia (Badan Pusat Statistik), /ndonesian Palm Oil Statistics 2017 (Statistik Kelapa Sawit Indonesia
201) (Jakarta: BPS-Statistics Indonesia, 2018), p. 9,
https://www.bps.go.id/publication/2018/11/13/b73ffoasdcof8d694d74635f/statistik-kelapa-sawit-indonesia-2017.html
(accessed November 13, 2018).

3 Index Mundi, Palm Oil Production by Country in 1000 MT (Metric Tons),
https://www.indexmundi.com/agriculture/?commodity=palm-oil (accessed November 5, 2018).

4 BPS-Statistics Indonesia (Badan Pusat Statistik), /ndonesian Palm Oil Statistics 2017 (Statistik Kelapa Sawit Indonesia
2017), pp. 52-57, https://www.bps.go.id/publication/2018/11/13/b73ffoasdcof8d694d74635f/statistik-kelapa-sawit-
indonesia-2017.html.

25 HUMAN RIGHTS WATCH | SEPTEMBER 2019



Palm oil production is projected to grow in the coming years, propelled by the global
demand for biodiesel.s But the demand is expected to decline in the EU, which has
responded to environmental concerns around palm oil production by limiting its use in the
transport sector. The EU has announced a cap on all palm oil imports for biofuel at 2019

levels until 2023, and a total phase-out by 2030.¢

Rapidly Declining Forest Cover

Palm oil production has resulted in massive forest loss. Between 2001 and 2017,
commercial ventures in Indonesia destroyed more than 24 million hectares of its tree
cover, an area nearly as large as the United Kingdom.7 Government sources estimate that
oil palm plantations account for over half of all forest depletion in Indonesia during this

period, with more than 12.3 million hectares of land under oil palm production.8

Companies have cleared and burned forests for oil palm and paper pulp plantations,?

undermining natural carbon sinks and contributing to serious air pollution, risks to

5 United States Department of Agriculture, Foreign Agricultural Service, “Indonesia: Oilseeds and Product Update, GAIN
report No. ID1821,” July 27, 2018, https://www.fas.usda.gov/data/indonesia-oilseeds-and-products-update-10 (accessed
November 13, 2018), p. 2.

6 Philip Blenkinsop, “EU Singles Out Palm Qil for Removal from Transport Fuel,” Reuters, March 13, 2019,
https://www.reuters.com/article/us-eu-biofuels/eu-singles-out-palm-oil-for-removal-from-transport-fuel-idUSKBN1QU1G9
(accessed April 18, 2019); “Palm Qil is not a Green Fuel, Says EU,” Transport and Environment, April 16, 2019,
https://www.transportenvironment.org/news/palm-oil-not-green-fuel-says-eu (accessed April 18, 2019).

7 Global Forest Watch, “Tree Cover Loss in Indonesia 2018,”
https://www.globalforestwatch.org/dashboards/country/IDN?category=summary&economiclmpact=ey)5ZWFyljoyMDA1fQ%
3D%3D (accessed February 11, 2019).

8 BpS-Statistics Indonesia (Badan Pusat Statistik), /ndonesian Palm Oil Statistics 2017 (Statistik Kelapa Sawit Indonesia
2017), pp. 9, https://www.bps.go.id/publication/2018/11/13/b73ffgasdcof8d694d74635f/statistik-kelapa-sawit-indonesia-
2017.html.

9 Oliver Balch, “Indonesia’s Forest Fires: Everything You Need to Know,” Guardian, November 11, 2015.
https://www.theguardian.com/sustainable-business/2015/nov/11/indonesia-forest-fires-explained-haze-palm-oil-timber-
burning (accessed April 22, 2019); Dominique Mosbergen, “Staggering Human Toll of Southeast Asia’s Annual Haze,”
Huffington Post, September 21, 2016, https://www.huffingtonpost.com/entry/haze-indonesia-100000-
deaths_us_s7e21dfse4boe28b2b511d88 (accessed February 11, 2019); Armida S. Alisjahbana and Jonah M. Busch, “Forestry,
Forest Fires, and Climate Change in Indonesia,” Bulletin of Indonesian Economic Studies 53, no. 2 (2017): pp. 111-136, doi:
10.1080/00074918.2017.1365404.
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respiratory health across the region, and a spike in carbon emissions.* Experts project
that loss of forest cover at the continued rate will have serious climate change
ramifications associated with frequent droughts, heat waves, and sea level rise effects in

coastal areas.?

Palm 0il Production in Indonesia (by land area in hectares and production volume),
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Source: BPS-Statistics Indonesia?*3

10 Shannon N. Koplitz et al., “Public health impacts of the severe haze in Equatorial Asia in September—October 2015:
demonstration of a new framework for informing fire management strategies to reduce downwind smoke exposure,”
Environmental Research Letters, 11, no. 9 (2016), doi: 10.1088/1748-9326/11/9/094023.
http://iopscience.iop.org/article/10.1088/1748-9326/11/9/094023; P. Crippa et al., “Population exposure to hazardous air
quality due to the 2015 fires in Equatorial Asia,” Scientific Reports 6 (2016), doi: 10.1038/srep37074.

1 Susan Callery, “Palm Oil: A climate Change Culprit. Global Climate Change: Vital Signs of the Planet,” post to “Ask NASA
Climate” (blog), National Aeronautics and Space Administration, January 7, 2015, https://climate.nasa.gov/blog/1144/
(accessed February 11, 2019); Abraham Lustgarten, “Palm Oil Was Supposed to Help Save the Planet. Instead It Unleashed a
Catastrophe,” New York Times, November 20, 2018, https://www.nytimes.com/2018/11/20/magazine/palm-oil-borneo-
climate-catastrophe.html (accessed February 11, 2019).

12 “Indonesia,” Climate Action Tracker, undated, https://climateactiontracker.org/countries/indonesia/sources/ (accessed
February 11, 2019); and The Ministry of Foreign Affairs of the Netherlands, “Climate Change Profile: Indonesia,”
https://reliefweb.int/sites/reliefweb.int/files/resources/Indonesia_2.pdf (accessed June 7, 2019).

13 BPS-Statistics Indonesia (Badan Pusat Statistik), /ndonesian Palm Oil Statistics 2017 (Statistik Kelapa Sawit Indonesia
2017), p. 9, https://www.bps.go.id/publication/2018/11/13/b73ffgasdc9f8d694d74635f/statistik-kelapa-sawit-indonesia-
2017.html.
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Pervasiveness of Land Conflicts

Oil palm plantations are contributing to the rapid disappearance of Indonesia’s forests,
and to numerous resulting conflicts over land ownership and use. Many of these disputes
involve Indigenous people that live in and around the forests. Indonesia is home to about
50 to 70 million Indigenous peoples, accounting for about a quarter of the country’s

population.

Over the years, these conflicts have continued, exacerbated by a combination of poor
protection for Indigenous peoples’ land rights and complex land governance systems that

fail to prevent or resolve disputes.

Number of Oil Palm-Related Land Disputes

While comprehensive and up-to-date official data on land conflicts is hard to obtain,

piecemeal data from different authorities gives an insight into the problem.

For example, between 2012 and 2014 (the latest years for which public information is
available), Indonesia’s National Commission on Human Rights (Komnas HAM) received
over 4,800 complaints—20 percent of all complaints—related to land.® In 2016, the
commission projected that land disputes between communities and companies, including

those over Indigenous peoples’ customary forests, would increase.6

According to the Ombudsman Republik Indonesia (Ombudsman RI), an independent
government body that investigates complaints against maladministration, oil palm
plantations contributed to the highest number of conflicts across all sectors in 2016 and

2017.7 In 2017, the Ombudsman received 450 reports of land-related conflicts, with 163

14 “Indigenous Peoples in Indonesia,” International Work Group for Indigenous Affairs, undated,
https://www.iwgia.org/en/indonesia (accessed June 7, 2019).

15 Indonesia’s National Commission on Human Rights (Komnas HAM), National Inquiry on the Right of Indigenous Peoples on
their Territories in the Forests Zones: Summary of Findings and Recommendations for Improvement of the Law and Policy
Concerning Respect, Protection, Compliance and Remedy Relating to the Human Rights of Indigenous Peoples over their
territories within the Forest Zones, (Jakarta: Komnas HAM, 2016), p. 7,
https://www.forestpeoples.org/sites/default/files/publication/2016/04/komnas-ham-nationalinquiry-summary-
apr2016.pdf (accessed December 10, 2018).

16 |hid.

17 Ombudsman Republik Indonesia, Completion of Community Report Data 2016 (Period 1 January —31 December 2016) (Data
Penyelesaian Laporan Masyarakat Tahun 2016 (Periode 1 Jan —31 Desember 2016)), (Jakarta: Ombusdsman RI, 2016);
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conflicts implicating oil palm plantations.®®In 2018, it recorded more than 1,000 land

complaints by communities, including Indigenous people against companies.®

In 2017, Konsorsium Pembaruan Agraria (Consortium for Agrarian Reform, KPA), a coalition
of 153 peoples’ (peasants, Indigenous, women, fisherfolk, and urban poor) organizations,
documented about 659 “agrarian conflicts” (disputes related to land) across the country,

affecting more than 650,000 households.z2°

Indigenous Peoples’ Struggle to be Legally Recognized

At the heart of land conflicts involving Indigenous peoples and corporations lies the
struggle of various Indigenous groups for legal recognition of their identity and collective
rights. Local nongovernmental organizations (NGO) have repeatedly called for effective,
streamlined, and time-bound procedures to recognize and protect Indigenous peoples’

land rights.

According to local experts on Indigenous peoples’ rights, over 2,330 distinct Indigenous
communities are spread across the archipelago.2* But there is no official data about the
number of these that are legally recognized. One NGO noted that authorities recognized 18

Indigenous communities between 2015 and 2017.22 In April 2019, the Ministry of

Ombudsman Republik Indonesia, Completion of Community Report Data for Quarter IV of 2017 (Period 1 October — December
2017) (Data Penyelesaian Laporan Masyarakat Triwulan IV Tahun 2017 (Periode1 Oktober-Desember 2017), (Jakarta:
Ombudsman RI, 2017). Documents on file with Human Rights Watch.

18 Ombudsman RI, Data Completion of Community Reports for Quarter IV of 2017 (Period 1 October — December 2017) (Data
Penyelesaian Laporan Masyarakat Triwulan IV Tahun 2017 (Periode1 Oktober—-Desember 2017)). Documents on file with
Human Rights Watch.

19 Ombudsman Rl, 2018 Ombudsman Annual Report of the Republic of Indonesia (Laporan Tahunan 2018 Ombudsman
Republik Indonesia), (Jakarta: Ombudsman RI, February 2019), http://ombudsman.go.id/produk?c=19 (accessed April 18,
2019).

20 Konsorsium Pembaruan Agraria, Agrarian Reform under the Shadow of Investment: Great Echoes on the Roadsides, 2017
End of Year Report, (Jakarta: KPA, 2017), p. 6. This is data of the indigenous communities that are member of AMAN in 2018.
AMAN estimates that the population of indigenous peoples in the country is about 70 million individuals. However, there is
no official census data stating the number of indigenous people in Indonesia.

21|ndigenous Peoples Alliance of the Archipelago (Aliansi Masyarakat Adat Nusantara) (AMAN), “Homepage,” undated,
http://www.aman.or.id/ (accessed April 18, 2019).

22 Badan Registrasi Wilayah Adat (BRWA), undated, http://brwa.or.id/. Badan Registrasi Wilayah Adat (BRWA, Customary
Territory Registration Agency), is an institution that registers, verifies, and submits maps of Indigenous territories to
government for certification.
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Environment and Forestry issued a map of customary forests covering an area of 472,981

hectares, with a plan to identify, verify, and validate other customary areas.=

Indonesia’s constitution and laws recognize that adat (literally, custom or tradition)
communities exist and affirm their communal rights to land.24 In practice, realizing these
rights entail cumbersome processes in which Indigenous groups have to prove their
existence and register their land rights. Without legal recognition, groups that self-identify

as Indigenous cannot register collective rights to land.

Maze of Procedures for Legal Recognition of Indigenous Peoples

The customary rights of Indigenous people are lost in a maze of Indonesian laws that were
designed to protect them, but which in practice do the opposite. Several national laws and
regulations outline procedures for Indigenous peoples’ legal recognition of their identity
and community land rights,?s the earliest of which dates to 1999 and the most recent to

2016.2¢

First, a group that self-identifies as Indigenous needs to apply to be legally recognized. But
most districts have not established recognition procedures.2” Where districts and

provinces have set up procedures, the regulations establish between four and seven

23 Lusia Arumingtyas, “Ministry of Environment Releases Indicative Map of Customary Forests and Amends Rules”
(“Kementerian Lingkungan Rilis Peta Indikatif Hutan Adat dan Ubah Aturan®), Mongabay, May 29, 2019,
https://www.mongabay.co.id/2019/05/29/kementerian-lingkungan-rilis-peta-indikatif-hutan-adat-dan-ubah-aturan/
(accessed July 3, 2019).

24 Constitution of Republic of Indonesia, Section VI, art. 18B, para 2. AMAN interchanges Indigenous with adat, and legal
recognition means being recognized as an Indigenous community.

25 Law No. 41 of 1999 on Forestry (Law of Forestry), art. 67(1); Law No. 39 of 2014 on Plantations (Law of Plantations), arts. 5,
6,12, 13, 17, 55(b) and 103; Law No. 7 of 2004 on Water Resources (Law of Water Resources), 6 (2), (3); Presidential
Regulation on the Implementation of Land Procurement for Public Interests, No. 71 of 2012, art. 22(1); The Regulation of
Ministry of Internal Affairs on the Guidance of Recognition and Protection of Customary Law Community, No. 52 of 2014, art.
5(2); Agrarian and Spatial Planning Ministerial Regulation on Mechanisms to Stipulate Communal Right over Land for
Indigenous Peoples and Communities Located in Certain Areas, No. 10 of 2016, art. 4(1).

26 | aw of Forestry, art. 67(1); Law of Plantations, arts. s, 6, 12, 13, 17, 55(b) and 103; Law of Water Resources, art. 6 (2) and
(3); Agrarian and Spatial Planning Ministerial Regulation on Communal Land Rights, art. 4(1).

27 D.A.A. Sari et al., “Indigenous people’s forest management to support REDD [Reducing Emissions from Deforestation and
Forest Degradation] program and Indonesia one map policy,” /OP Conference Series: Earth and Environment Science 200(1)
no. 2048 (2018): p. 6-7, doi: 10.1088/1755-1315/200/1/012048 ; Lusia Arumingtyas, “Accelerating Recognition of Customary
Forests: Regional Governments Must Be Proactive” (“Percepat Pengakuan Hutan Adat, Pemerintah Daerah Harus Proaktif”),
Mongabay, February 11, 2018, https://www.mongabay.co.id/2018/02/11/percepat-pengakuan-hutan-adat-pemerintah-
daerah-harus-proaktif/ (accessed February 11, 2019).
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criteria that need to be satisfied for recognition.28 Authorities take years to process
applications: local NGOs such as Badan Registrasi Wilayah Adat (BRWA), said Indigenous
peoples that filed applications as far back as 2011 are still waiting to be officially

recognized.2

After it acquires legal recognition, an Indigenous community then needs to apply to
different authorities at different levels—district, provincial, and national—seeking
recognition of their rights to adat areas, forests, institutions, and knowledge. These

processes are burdensome and difficult to track.3°

Despite the vast number of Indigenous territories that have been mapped, local NGOs say
very few have been legally recognized. As of December 2018, a leading local
nongovernmental initiative has mapped out over 1,100 Indigenous territories spread over
more than 14 million hectares.3* According to Aliansi Masyarakat Adat Nusantara
(Indigenous Peoples Alliance of the Archipelago Indonesia, AMAN-West Kalimantan), an
Indigenous people’s organization in West Kalimantan, only two Indigenous groups were

able to register their communal rights in West Kalimantan.32

Landmark Judgment Remains Unimplemented
In May 2013, the Indonesian Constitutional Court handed down a landmark judgment that
granted Indigenous peoples rights to their customary forests. Before this decision, all

forests (including customary) were legally considered a part of state-owned forests;

28 Kasmita Widodo, “Collect Promise for the Protection of Customary Forests” (“Opini: Menagih Janji Perlindungan Hutan
Adat”), Mongabay, June 25, 2018, https://www.mongabay.co.id/2018/06/25/opini-menagih-janji-perlindungan-hutan-adat/
(accessed February 11, 2019), There are about 15 draft regional regulations still under discussion.

29 “Customary Territory (“Wilayah Adat”),” BRWA, http://brwa.or.id/wa?q=&p=&s[]=1 (accessed April 22, 2019).

3% An adat community’s recognition follows procedures laid out in Ministry of Internal Affairs Regulation No. 52 of 2014.
Recognition of adat areas falls within the Agrarian and Spatial Planning Ministerial Regulation on Mechanisms to Stipulate
Communal Right over Land for Indigenous Peoples and Communities Located in Certain Areas (MoASP Regulation on
Communal Rights), No. 10 of 2016. Recognition of adat forests or territories in forest areas refers to Minister of Environment
and Forestry Regulation on Forest Subject to Rights (MoEF Regulation on Forest Subject to Rights), No. 32 of 2015.

31 See “Statistik,” BRWA, undated, www.brwa.or.id (accessed April 18, 2019).

32 Human Rights Watch interview with Stephanus Masiun, executive director of AMAN West Kalimantan, Pontianak, West
Kalimantan, September 23, 2018.
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authorities granted Indigenous communities living in and around these forests limited use

rights.ss

The court decision prevents government authorities from issuing permits for land-based
investments on adat forests without taking into account the rights of Indigenous people
who live in and around it.3« However, six years after the decision was rendered, United

Nations and other experts have found little implementation of the verdict.3s

More Policy Commitments and Legislative Demands Unmet

The next big legal and policy milestones that sought to recognize the Indigenous peoples’
rights came in 2015. The Ministry of Environment and Forestry required local governments
to demarcate and protect customary forests.3¢ The same year, the government’s National
Medium-Term Development Plan 2015-2019 set a target to map out and establish

community forests on more than five million hectares of customary forest.s7

Despite this ambitious plan, government authorities have so far done little to identify and
protect Indigenous people’s customary forests. In 2016 and 2017, President Jokowi handed
over 29,500 hectares of customary forest to 18 Indigenous communities, which was far

short of what was pledged in the country’s 2015 development plan.38 According to official

33 Judicial Review of 1999 Law of Forestry, Constitutional Court, Case No. 35/PUU-X/2012, decision, May 16, 2013.
http://www.forestpeoples.org/index.php/en/topics/rights-land-natural-resources/news/2013/05/constitutional-court-
ruling-restores-indigenous-pe (accessed May 14, 2019).

34 Library of Congress, “Indonesia: Forests Rights of Indigenous Peoples Affirmed. Global Legal Monitor,” June 3, 2013,
http://www.loc.gov/law/foreign-news/article/indonesia-forest-rights-of-indigenous-peoples-affirmed/ (accessed December
05, 2018).

35 Adisti Sukma Sawitri, “Indonesia Still Behind in Indigenous Peoples Land Recognition,” /akarta Post, September 12, 2018.
https://www.thejakartapost.com/news/2018/09/11/indonesia-still-behind-in-indigenous-peoples-land-recognition.html
(accessed July 9, 2019); Anne-Sophie Gindroz, “Progress ‘too slow, too small’”: Why Indonesia’s largest indigenous group
will not endorse Jokowi for re-election,” post to untitled blog, Rights and Resources Initiative, January 31, 2019,
https://rightsandresources.org/en/blog/progress-too-slow-too-small/#.XUxsUIhKjlU (accessed August 8, 2019); Sandrayati
Moniaga, “Recognition of customary forests yet to help indigenous peoples,” /akarta Post, July 17 2019,
https://www.thejakartapost.com/news/2019/07/17/customary-forests-yet-help-indigenous-people.html (accessed August
8, 2019).

36 MoEF Regulation on Forest Subject to Rights.

37 National Medium-Term Development Plan 2015-2019 (Rencana Pembangunan Jangka Menengah Nasional 2015-2019),
Government of Indonesia.

38 «)okowi grants first-ever Indigenous land rights to 9 communities,” Mongabay, January 4, 2017,
https://news.mongabay.com/2017/01/jokowi-grants-first-ever-indigenous-land-rights-to-9-communities/ (accessed
February 11, 2019); Dean Yulindra Affandi, “No Better Time for Indonesia's Indigenous Communities to Reclaim Land Rights,”
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data, as of April 1, 2019, Indonesia had established 49 customary forests with a total area
of about 32,791 hectares within its agrarian reform plan.3 In 2018, Jokowi announced a
moratorium on new oil palm plantation permits, an attempt to stop further deforestation

and protect the environment.4°

Key Legal Processes and Responsibilities of Plantation Companies

Several Indonesian laws and regulations lay out the permits required to acquire land and
establish a plantation. Companies should make these applications to relevant local
authorities and conduct environment and social impact assessments, which involve

consultations with local communities expected to be impacted.

Acquiring Permits

In order to set up an oil palm plantation, Indonesian law requires that a company obtain a
series of government permits from different departments. These include a location permit
(/zin Lokas)),»* which the governor, or bupati, is supposed to issue after reviewing the

ownership and any competing rights over the land.

Before starting its plantation operations, the company should also conduct an
environmental and social impact assessment (Analisis Mengenai Dampak Lingkungan or
AMDAL) and receive an environment permit (/zin Lingkungan) from the district or provincial

authorities4?; a plantation permit (/zin Usaha Perkebunan or IUP) at the district or

post to World Resource Institute (WRI) (blog), February 9, 2018, https://wri-indonesia.org/en/blog/no-better-time-
indonesias-indigenous-communities-reclaim-land-rights (accessed February 11, 2019).

39 “Impact of Social Forests for Communities” (“Dampak Hutan Sosial Bagi Masyarakat”), Ministry of Environment and
Forestry of the Republic of Indonesia (KLHK). Press Conference, No. SP.140/HUMAS/PP/HMS.3/4/2019, April 15, 2019,
http://ppid.menlhk.go.id/siaran_pers/browse/1871 (accessed April 22, 2019); Ministry of Environment and Forestry, 2017
Environmental and Forestry Statistics Indonesia, (Jakarta: KLHK, 2018).

4% “Indonesian President Signs 3-year Freeze on New Oil Palm Licenses,” Mongabay, September 20, 2018.
https://news.mongabay.com/2018/09/indonesian-president-signs-3-year-freeze-on-new-oil-palm-licenses/ (accessed April
22, 2019).

41 Agrarian Minister/Head of the National Land Agency Regulation on Location Permits, No. 2 of 1999, Replaced with Minister
of Agrarian Affairs and Spatial Planning/Head of National Land Agency Regulation on Location Permits, No. 5 of 2015,
replaced by Regulation on Location Permits, No. 14 of 2018, which sets out the procedures and requirements for obtaining
Location Permits via an online submission system (0SS). The 0SS simplifies the licensing procedure and could expedite the
application process; and government regulation concerning implementation of spatial planning requests, No. 15 of 2010.

42 | aw of Environmental Protection and Management, No. 32 of 2009, art. 22. Every business and/or activity having
substantial impact on the environment shall be obliged to have an Amdal; art. 26(1) initiators should involve communities;
and (2) involvement of communities shall be based on principle of provision of information transparently and completely as
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provincial levels; a forest conversion permit from Ministry of Forestry where the land
assigned to the company overlaps with forests#4; and finally, a right to “exploit” (Hak Guna

Usaha or HGU) or cultivate permit, from the provincial land office.4s

Duties to Consult Communities Prior to Acquiring Permits

Various laws and regulations require companies to consult with affected communities as

part of their application and prior to acquiring permitssé:

a) Before a location permit is issued+: The different stages of consultations
include disseminating information about the project, collecting information on
social and environmental baseline, and participation of affected communities
in finding solutions to issues such as displacement.8

b) Before a company obtains an environment permit and plantation permit: The
environment and social impact assessment incorporates a community
consultation.4? If the community landowners and the company do not reach an
agreement on solutions for social and environmental adverse impacts, the
community may raise an objection with the AMDAL appraisal commission

established by the relevant government official (minister, governor or regent).s°

well as shall be notified prior to the execution of the activity; and Government Regulation concerning Environmental Permits,
No. 27 of 2012.

43 Law of Plantations, arts. 42-45; Ministry of Agriculture Regulation No. 26 of 2007.

44 For relevant forest release related regulations, see, Forest Legality Initiative, Indonesia, https://forestlegality.org/risk-
tool/country/indonesia.

45 Law of Basic Agrarian Principles, No. 5 of 1960, arts. 28-34; Government Regulation on the Right of Exploitation, the Right
of Building and the Right of Use of Land, No. 40 of 1996.

46 Ministry of Agriculture of the Republic of Indonesia, Secretariat of Indonesian Sustainable Palm Oil (I5PO) and Roundtable
on Sustainable Palm Qil (RSPO), Joint Study on the Similarities and Differences of the ISPO and the RSPO Certification
Systems(Jakarta: Ministry of Agriculture of the Republic of Indonesia, Secretariat of Indonesian Sustainable Palm Qil (ISPO)
and Roundtable on Sustainable Palm Oil (RSPO), 2015), pp. 48, 51-52, https://www.undp.org/content/dam/gp-
commodities/docs/ISPO-RSP0%20Joint%20Study_English_N%208%20for%20screen.pdf (accessed January 16, 2019). The
paper outlines the legal framework and community consultation requirements in detail.

47 Agrarian Minister/Head of the National Land Agency Regulation on Location Permits, No. 14 of 2018.

48 pgrarian Minister/Head of the National Land Agency Regulation on Location Permit, art. 21. The repealed regulation on
Location Permit No. 2 of 1999, referred to consultation in art. 4, and in art. 6(5).

49 Government Regulation concerning Environmental Permits, no. 27 of 2012; Law of Environmental Protection and
Management, No. 32 of 2009; and Environment Ministry Regulation No. 8 of 2006.

5% Law on Environmental Protection and Management, art. 26(4).
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Similarly, the company should conduct consultations as part of its plantation
permit process.s!

c) Before a company obtains a “right to cultivate” permit: The company should
consult the rights holders of land within Indigenous lands or other lands with
identified owners, to reach an agreement on the transfer of the land and

compensation.s?

In theory these steps seem clear and linear; in practice there are gaps and minimal

government oversight over how a company conducts consultations.s3

Local nongovernmental experts and lawyers who have assisted hundreds of thousands of
Indigenous people affected by oil palm plantations in almost all provinces of Indonesia
told Human Rights Watch there was barely any oversight over the manner companies

complied with the consultation requirements under various laws.54

Community members have argued that in the past some government officials had
bypassed important processes such as consultation during a land suitability survey
(before a location permit is issued) or an AMDAL process (before a plantation permit or
right-to-cultivate permit are issued) in issuing authorizations.ss Currently, some of these

authorization processes are done concurrently on a new online single submission process.

51 Law of Plantations, art. 12, 1: (1) In the matter of land rights required for a plantation business in which there is existing
communal customary land, the business owners must undertake a negotiation process with the customary community,
which has communal rights to obtain an agreement on releasing of the land and the associated relevant points.

52 Law of Plantations, art. 12(1-2), (formerly Law of Plantations, no. 18 of 2004, art. 9 (2)).

53 McCarthy, ). and Zen, Z., “Regulating the oil palm boom: assessing the effectiveness of environmental governance
approaches to agro-industrial pollution in Indonesia,” Law & Policy, 32, no. 1 (2010), pp.153-179; and Jelsma, I., Schoneveld,
G.C., Zoomers, A. and Van Westen, A.C.M., “Unpacking Indonesia’s independent oil palm smallholders: An actor-
disaggregated approach to identifying environmental and social performance challenges” Land Use Policy 69 (2017), pp.
281-297.

54 Human Rights Watch interviews with Rukka Sombolinggi, secretary general, and Sinung Karto, human rights officer, of
AMAN, local NGO, May 2, 2018.

55 The former Agrarian Minister/Head of the National Land Agency Regulation on Location Permits, No. 2 of 1999, art. 8
requires that consultation with the community is done during a land suitability survey conducted by the company and
relevant agencies to enable input from the community in relation to the planned investment in their land and the
surroundings. The current Regulation on Location Permit, 2018, uses a single online process for multiple licensing
procedures overseen by different relevant institutions. See, “PP 0SS [Online Single Submission] is Considered to Weaken the
Obligatory Position of AMDAL” (“PP OSS Dinilai Lemahkan Posisi Wajib AMDAL”), HUKU, May 15, 2019,
https://www.hukumonline.com/berita/baca/ltscdc18es537f3¢c/pp-oss-dinilai-lemahan-posisi-wajib-amdal (accessed May 16,
2019). Human Rights Watch interview with Agatha Anida, attorney at Agatha, Roslaini and Dunasta of the Indigenous Law
Society, Pontianak, April 30, 2018. Human Rights Watch interviews with Rukka Sombolinggi and Sinung Karto, May 2, 2018.
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Local experts say that social impact assessments, when undertaken at all, are largely a
box-ticking exercise with little community participation.sé In the two oil palm plantations
that Human Rights Watch investigated, the community members said they found out about
the investment plans after the company had obtained its location permit and other

authorizations from local authorities.5?

Other Key Duties: Compensation and “Plasma” Plantations

The 1999 Forestry Law and 2014 Plantation Law require that permit-holders pay
compensation fora community’s loss of access to land to new forestry and agricultural

projects.s8

The law governing the process of acquiring a plantation permit also states that the
authorizing official should verify that the company has planned to establish a “community
plantation” or “plasma,” or provides other productive business opportunities for local
communities.’? The “community plantation” is a partnership scheme in which the company
establishes a plantation for the community of at least 20 percent of the total land size the
company cultivates. This partnership aims to benefit residents, including those displaced

through credits, profit sharing, and other agreed forms of funding.é°

56 Basten Gokkon, “Indonesia to Strengthen Environmental Impact Assessments Through Process Review,” Mongabay,
January 24, 2018, https://news.mongabay.com/2018/01/indonesia-to-strengthen-environmental-impact-assessments-
through-process-review/ (accessed April 29, 2019). The article cites Minister Siti Nurbaya Bakar, who acknowledged that the
current AMDAL process has loopholes that companies exploit; Nikson Sinaga, “Alleged Forgery of Information and Reported
AMDAL Signatures,” Kompas, January 17, 2019, https://kompas.id/baca/nusantara/2019/01/17/dugaan-pemalsuan-
keterangan-dan-tanda-tangan-amdal-dilaporkan/ (accessed May 16, 2019); “Amdal Corruption is a Source of Environmental
Damage: Review of Regulations Regarding Environmental Impact Analysis”(“Korupsi Amdal Sumber Kerusakan Lingkungan
Kaji Ulang Regulasi Terkait Analisis Mengenai Dampak Lingkungan”), Kompas, September 26, 2017,
https://kompas.id/baca/humaniora/ilmu-pengetahuan-teknologi/2017/09/26/korupsi-amdal-sumber-kerusakan-
lingkungan/ (accessed May 16, 2019).

57 See case studies below for more details.
58 Law of Forestry, art. 68(3); Law of Plantations, art. 12(1).

59 Law of Plantations, art. 58 (formerly Law on Plantations, No. 18 of 2004, art. 22) read with Regulation of Minister of
Agriculture concerning Plantation Business License Guidelines, No. 98/Permentan/0T.140/9/2013, ("Permentan No.
98/2013"). Under the law, when a plantation procures a right to exploit permit before 2007, authorities should verify whether
they cooperated with any previous community plantation schemes or provide alternative productive business opportunities
to local communities.

60 Law of Plantations, art. 58(2).
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“Sustainable Palm Qil” Certifications

There is a global palm oil certification standard—the Roundtable on Sustainable Palm QOil
(RSPO). Many palm oil-producing countries, including Indonesia, also have a national

standard.

Indonesian’s 2011 certification mechanism, the Indonesian Sustainable Palm Oil (ISPO),
supplements the plethora of laws that govern land acquisition and palm oil cultivation.
The certification mechanism aims to improve the competitiveness of Indonesian palm oil
in the global market, support commitments to reduce greenhouse gas emissions, and
improve sustainability. It accredits oil palm plantations that comply with Indonesian local

laws and principles of social responsibility.

The ISPO system has no transparency goals as part of its certification mechanism. The
ISPO certification is mandatory for all large oil palm plantation business actors in
Indonesia with compliance dates and requirements varying on size of operations.é2
Government authorities can downgrade and revoke the business license of plantation

companies that are not ISPO certified.é3

In 2011, the year the ISPO was set up, the Indonesian Palm Qil Association, which
represents more than 700 palm oil entrepreneurs, withdrew from the RSP0O.é4 The RSPO is a
multi-stakeholder initiative comprising more than 4,000 members, including oil palm
growers, processors, traders, manufacturers, NGOs, and financial institutions, The RSPO
implements a global standard for sustainable palm oil so that RSPO members comply with

a set of environmental and social criteria to produce Certified Sustainable Palm Qil.és

61 |ndonesian Sustainable Palm Oil, “ISPO”, http://www.ispo-org.or.id/index.php?lang=en (accessed January 16, 2019).

62 Ministry of Agriculture Regulation No. 19 / Permentan / OT. 140 /3/2011 concerning the Guidelines for ISPO. The
government has made ISPO certification mandatory for large producers since 2014; for smallholders from 2022.

63 Regulation of the Minister of Agriculture concerning the Indonesian Sustainable Palm Oil (ISPO) Certification System, No.
11 / Permentan / OT.140 // 3/2015, art. 4 (1), art. 6 (2), art. 7 (3), and art. 8 (3). In practice there is no evidence that the
government sanctions plantations that have not obtained the required certification.

64 “Gabungen Oil Palm Entrepreneurs” (“Gabungen Pengusaha Kelapa Sawit ”), Indonesia (GAPKI), https://gapki.id/
65 “About Us,” RSPO, undated, https://rspo.org/about https://rspo.org/ (accessed December 10, 2018).
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In 2015, ISPO and RSPO published a joint study delineating their similarities and
differences, with one main distinction being ISPO’s narrow focus on national law.¢¢ NGOs
have criticized the ISPO for its inadequate environmental protections, neglecting human
rights, weak monitoring and oversight (nonexistent grievance mechanisms), and poor
enforcement.é” The RSPO, while having its own problems and also widely criticized, is
perceived by human rights advocates and civil society organizations as being better than
the ISPO because it has a grievance mechanism, its certification system incorporates

international law, and it requires supply chain transparency.¢8

66 Ministry of Agriculture of the Republic of Indonesia, Secretariat of ISPO and RSPO, Joint Study on the Similarities and
Differences of the ISPO and the RSPO Certification Systems, https://www.undp.org/content/dam/gp-
commodities/docs/ISPO-RSPO%20)oint%20Study_English_N%208%20for%20screen.pdf/

67Forest Peoples Programme “A comparison of Leading Palm Oil Certification Standards,” November 22, 2017,
http://www.forestpeoples.org/en/responsible-finance-palm-oil-rspo/report/2017/comparison-leading-palm-oil-
certification-standards (accessed February 11, 2019); Profundo, “External Concern on the ISPO and RSPO Certification
Schemes,” January 21, 2018, , https://www.foeeurope.org/sites/default/files/eu-
us_trade_deal/2018/report_profundo_rspo_ispo_external_concerns_feb2018.pdf (accessed January 16, 2019);
“Backtracking on reform: how Indonesia’s Government is weakening its palm oil standards,” Environmental Investigation
Agency news release, February 8, 2018, https://eia-international.org/backtracking-reform-indonesias-government-
weakening-palm-oil-standards/ (accessed January 16, 2019).

68 Efeca, “Comparison of the ISPO, MSPO and RSPO Standards, Economics, Climate, Environment,” 2015,
https://www.sustainablepalmoil.org/wp-content/uploads/sites/2/2015/09/Efeca_PO-Standards-Comparison.pdf (accessed
February 11, 2019); Ministry of Agriculture of the Republic of Indonesia, Secretariat of ISPO and RSPO, Joint Study on the
Similarities and Differences of the ISPO and the RSPO Certification Systems, https://www.undp.org/content/dam/gp-
commodities/docs/ISPO-RSPO%20Joint%20Study_English_N%208%20for%20screen.pdf. Forest Peoples Programme “A
comparison of Leading Palm Oil Certification Standards.” Forest Peoples Programme categorized ISPO as the weakest
standard out of seven in upholding basic land rights and customary rights.
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Il. The Human Cost of Oil Palm Plantations

Human Rights Watch researched the development and operation of two oil palm
plantations in West Kalimantan and Jambi in central Sumatra that involved two large
Indonesian companies. These oil palm plantations first started operations over a decade

ago, subsequently expanded, and continue operating today.

Under the 2006 United Nations Guiding Principles on Business and Human Rights,
companies have a responsibility to respect human rights. As part of their human rights due
diligence, they need to identify, prevent, mitigate and account for theirimpacts on human
rights, and have processes to remediate any adverse human rights impacts they cause or

to which their operations contribute.

Human Rights Watch research found that the companies’ operations have not followed
domestic laws and international human rights standards that safeguard the rights of
Indigenous people and their customary rights, especially as they relate to forests. The
Indigenous communities are still grappling with serious impacts on their human rights to a
livelihood, access to food and water, and culture. To date, they have not been adequately

compensated for their loss. The loss especially to Indigenous women has been ignored.

Case Study: PT Ledo Lestari, West Kalimantan Province

The forest used to supply all our needs. Now if the rains come, everything
floods. The forest is gone. There is no way to hold back water. We can’t
plant anything. We lost everything to palm oil.

—Lindan, 58-year-old mother of three with five grandchildren, Semunying Bongkang, May 2018

Forest means everything. Forest provides water. Water is blood ... land is
body, wood is breath. When we lost the forest, we lost everything. We can’t
pray to the god of oil palm.

—Mormonus, village leader, Semunying Jaya, May 2018
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Overview of Plantation Operations and Expansions

PT Ledo Lestari, an Indonesian oil palm plantation company, is a subsidiary of Darmex
Agro Holding.és Darmex Agro is an oil palm grower, and processor and exporter of palm oil.
PT Ledo Lestari’s operations in Semunying Bongkang and Pareh hamlets in Semunying
Jaya village, located in Jagoi Babang district in Bengkayang regency of West Kalimantan

province, first began in 2004.

The development of the oil palm plantation has destroyed the customary forests of the
Iban Dayak, an Indigenous community living there, leaving them no option but to relocate.
The local NGO AMAN-Kalimantan Barat (AMAN West Kalimantan), which has assisted the
Indigenous people there for more than a decade, estimates that at least 93 households of
Iban Dayak inhabited the area at the time the oil palm plantation began its operations.7°
Currently, most still live in the area but have family members working in Jagoi, or across

the border in Sarawak, Malaysia to support their families.

As of August 2019, PT Ledo Lestari’s plantation does not appear on the ISPO webpage of
certified companies.” Human Rights Watch has attempted to verify this with the company
but have not received a response. In 2013, RSPO terminated the membership of its parent
company, PT Darmex Agro, and another subsidiary, PT Dutapalma Nusantara, following

complaints regarding their plantation operations.72

69 Letter from Roundtable on Sustainable Palm Oil (RSPO) to PT Darmex Agro Holdings, a holding company of PT Ledo

Lestari, March 25, 2013, on file with Human Rights Watch. According to PT Darmex Agro’s website the company is one of the
largest palm oil cultivation, production, and exporting groups in Indonesia. The information appears outdated and the
company did not respond to any Human Rights Watch communications. According to what appears to be 2009 information,
the company states that it has eight plantations and palm oil mills in Riau, Sumatra, and Kalimantan. It does not produce any
information about the plantation Human Rights Watch researched. They claim to produce about 36,000 metric tons of Crude
Palm 0il (CPO) each month. “Company Profile,” PT. Darmex Agro,
http://www.darmexagro.com/index.php?option=com_content&task=view&id=1&Itemid=2 (accessed March 18, 2019).

79 AMAN-Indonesia, Sheets of Cases of Human Rights Violations (“Lembar Kasus Pelanggaran Ham”), undated, on file with
Human Rights Watch.

71 “Sertifikasi ISPO,” ISPO, undated, http://www.ispo-
org.or.id/index.php?option=com_content&view=article&id=79&Itemid=225&lang=ina (accessed August 8, 2019).

72 | etter from RSPO to Dutapalma Nusantara, Re: Final Response on the Complaint Pertaining to PT Dutapalma Nusantara,
May 9, 2013, https://askrspo.force.com/Complaint/s/case/50090000028Es09AAC/detail (accessed March 18, 2019).
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Iban Dayak: An Indigenous Community

The Ibans are a subgroup of the Dayak peoples indigenous to Borneo (Kalimantan).
Most Ibans live in Malaysia’s Sarawak state, Brunei, and in Indonesia’s West
Kalimantan region. An estimated 2.2 million Dayak peoples lived in these parts at the
turn of the 21st century.”

The Dayak, including the Ibans, have complex religious practices centered around
numerous spirits.7+ Most of their village economies are based on shifting cultivation of
rice, fishing, and hunting.7s Iban life and religion are intricately intertwined. Their
culture is inextricably linked to the forests, rivers, fields, and the land. They use the
adat forest for foraging and rituals. Their religious rituals are integrated with planting
and harvesting, and include those pertaining to healing, birthing, and funerals. Ibans
have arich folklore filled with mythology and epics. Even though most Iban have

converted to Christianity, they still practice some customs.

The Temenggung (literally, “the highest Indigenous leader” in Indonesian) is the head
of their traditional legal system, which has its own hierarchy.?¢ They resolve disputes
via a community forum, the Begulu (or Berkumpul, literally, gather together, in
Indonesian).7

Timeline of PT Ledo Lestari’s Operations in Semunying Jaya Village
Human Rights Watch pieced together information about the company’s operations in

Semunying Bongkang and Pareh hamlets in Semunying Jaya village based on interviews

73 Encyclopedia Britannica, “Iban,” undated, https://www.britannica.com/topic/Iban (accessed January 21, 2019)

74 See Erik Jensen, The /ban and Their Religion (Oxford: Clarendon Press, 1974); Derek Freeman, /ban Agriculture: a report on
the shifting cultivation of hill rice by the Iban of Sarawak (London: H.M.S.0, Colonial Office, Colonial Research Studies, No.
18. xii, 1955), paras. 61, 237-239, 256, 275.

75 Derek Freeman, /ban Agriculture.

76 Stephanus Masiun, “Dayak NGO Responses to National Legal and Policy Frameworks Affecting Adat Governance in
Indonesia,” (paper presented at IASCP conference, Bloomington, Indiana, May 31-June 4, 2000), p.3
https://dlc.dlib.indiana.edu/dlc/bitstream/handle/10535/1916 /masiunso41300.pdf?sequence=1&isAllowed=y (accessed
January 21, 2019).

77 Human Rights Watch interview with Jamaluddin, vice-chair of the village council, Pareh, May 2, 2018.
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with over two dozen Ibans living in the area, local NGOs assisting them, and government

documents.78

Timeline of PT Ledo Lestari’s Operations in Semunying Jaya Village

December 2004: PT Ledo Lestari obtains a government location and cultivation
permit for 20,000 hectares.? This included permission to acquire 1,420 hectares of
adat forest that the Iban Dayak had used for generations.8°

2005: Company begins clearing forests in and around the two hamlets, resulting in
widespread protests by community members.

2006: Police detain two village officials on criminal charges related to the protest,3t
detaining them for nine days at Bengkayang Police station.

2006-2009: Villagers approach local authorities in the Bengkayang regency and West
Kalimantan province to raise concerns about company’s ongoing expansion and

operations.

Late 2009: Bengkayang regency officials “inaugurate” a piece of forest within the
area assigned to the company where the forest was still intact, which led communities
to believe this recognized their claims over the forest and land.

2010: Company holds discussions with “heads of households” and resettles 32
households from Semunying Bongkang. The company negotiates with and
compensates some families in Pareh and Semunying Bongkang.

2014: Villagers sue the company and the Bengkayang regency in district court,
objecting to the oil palm plantation and seeks cancellation of permits, return of their

customary land, and compensation for losses suffered.

78 Supreme Court of Indonesia (Mahkamah Agung Republik Indonesia), Civil Claim Decision 16/Pdt.G/2014/PN.Bky (Putusan
Perdata Gugatan Nomor 16/Pdt.G/2014/PN.Bky), December 15, 2014; Minutes of House Handover (Darmex Foundation)
(Berita Acara Serah Terima Ruma#h), 2010; Bupati Bengkayang, Determination of the Semunying Jaya Forest Area as a
Protected Forest Area for Seed Sources (Penetapan Kawasan Hutan Semunying Jaya Sebagai Kawasan Hutan Yang Dilindungi
Untuk Sumber), February 2, 2010; Proposal of Plasma Pareh Community (Usulan Plasma Masyarakat Pareh), December 22,
2010; copies of documents on file with Human Rights Watch.

79 Supreme Court of Indonesia, Civil Claim Decision 16/Pdt.G/2014/PN.Bky.

80 |hid. The Regent issued location permit No. 13 / ILBPN / BKY / 2004 dated December 20, 2004; and Plantation Business
Permit No. 525 / 1.270 / HB / XIl / 2004 dated December 17, 2004, copies of documents on file with Human Rights Watch.

81 penal Code of Indonesia, No. 27 of 1999, arts. 368 and 369.
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2018: The lawsuit is unsuccessful because the community does not have a
government certificate showing they are a recognized Indigenous group with
customary rights to the land and forests. At time of writing, the community planned to

appeal the decision.

In 2018 and in 2019, Human Rights Watch wrote to PT Ledo Lestari seeking information
about its operations, human rights risk assessments, and risk-prevention, mitigation, and

remediation measures. The company has yet to respond.s2

Failure to Consult Communities and Barriers to Effective Remedy

Iban Dayak residents said that PT Ledo Lestari did not consult with them before it began its

operations, which would have been in violation of several Indonesian laws.83

More than two dozen community members told Human Rights Watch that neither the
company nor the government gave them prior information about developing an oil palm
plantation on their land and forests.84 The residents of these hamlets only realized
operations were about to begin in the area when they saw bulldozers in 2004.85

Mormonus, 49, now the village leader, said:

82 | etters from Human Rights Watch to PT Ledo Lestari, August 29, 2018, and June 20, 2019.

83 Agrarian Minister/Head of the National Land Agency Regulation on Location Permits, No. 2 of 1999, art. 8, requires that
consultation with the community is done during a land suitability survey conducted by the company and relevant agencies to
enable input from the community in relation to the planned investment in their land and the surroundings, Replaced with
Minister of Agrarian Affairs and Spatial Planning/Head of National Land Agency Regulation on Location Permits, No. 5 of
2015, replaced by Regulation on Location Permits, No. 14 of 2018; Law of Forestry, art. 68(3) and (4). (3) The communities in
and around the forest are entitled to compensation for the loss of access to the surrounding forest as a source of livelihood
due to the establishment of a forest area, in accordance with the applicable laws and regulations; (4) Every person has the
right to receive compensation because of the loss of rights to land as a result of the establishment of forest areas in
accordance with the provisions of the applicable legislation; Law of Plantations, art. 12(1) (“In the event that the land needed
for a Plantation Business is [owned by] Customary Law Communities, the Plantation Businessperson must conduct
deliberations with the Customary Law Community holders of Ulayat rights to obtain approval regarding the surrender of Land
and compensation.”)

84 Human Rights Watch interviews with 26 Indigenous community members in Pareh and Semunying Bongkang, May and
September 2018.

85 Human Rights Watch interviews with Samsul, Semunying Bongkang, May 2, 2018; Mormonus, village head, Semunying
Jaya village, May 1, and May 3, 2018; Jampang, traditional head, Pareh, September 21, 2018.
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| was surprised to see big equipment near the river. | asked what the
equipment was for and the operators told me it was to make the state road
to Samarahan, Sarawak [Malaysia]. | visited their base camp in 2005, a
month after | was made village leader. | was told the company was called PT

Ledo Lestari.8¢

Villagers suspected they were given false information when they saw the company’s
workers arrive with more equipment, expand their construction camp, and cut through

large swathes of their forests, rice fields, and rubber tree farms.87

Jamaluddin, the 57-year-old village council vice-chair, recalled painfully watching the
company’s workers destroy the forests, and in anger and desperation even attempted to
prevent their work: “The day they destroyed the adat forest we protested. We went there,
intercepted, and threatened to burn their equipment.” He explained that the government
brought in “the military,” and bulldozed their forest, ignoring their protests. “People were
crying; | was also crying. | told everyone to not attack. We had just arrows and small

knives. They had guns. We would not win,” he said. 88

In January 2006, soon after the protests, police detained two village leaders, Mormonus
and Jamaluddin from Semunying Jaya village, for organizing the protests. The two leaders
told Human Rights Watch that while in the police lockup, someone who introduced himself
by name as the director of the PT Duta Palm Nusantara group visited them, promised
money, and offered to aid their release if they supported the oil palm plantation. Human
Rights Watch wrote to PT Ledo Lestari on two occasions about this but received no
response. Village leader Mormonus said, “He [the director] offered Jamal and me IDR 1
billion [US$71,000] each. He said, ‘It’s only adat forest, take money and buy any [other]
forest.””® They said they rejected the offer. They were released 10 days later but much of
the forest was already decimated. The detention curbed further resistance to the

plantation’s expansion as residents feared arrest.

86 Human Rights Watch interview with Mormonus, May 3, 2018.

87 AMAN Indonesia, Case Sheet of Violation of Human Rights (Lembar Kasus Pelanggaran Ham) (LDK Semunying), undated,
on file with Human Rights Watch.

88 Human Rights Watch interview with Jamaluddin, May 2, 2018.
89 Human Rights Watch interview with Mormonus, May 3, 2018.
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Between 2006 and 2012, the Iban Dayak community approached various authorities at the
district level and the provisional police, sometimes with the help of local NGOs such as
Wahana Lingkungan Hidup Indonesia (Indonesia Forum for Environment, WALHI), AMAN,
and Persatuan Dayak (Dayak Association), to file complaints against the company’s
operations.s° They also brought complaints to the Bengkayang Regency Plantation
Development and Development Team, the National Human Rights Commission of West
Kalimantan, and to Komnas HAM.9t They said these complaints appear to have triggered
government investigations but with no lasting solutions.92 Bengkayang police on several
occasions expressed a willingness to mediate between the affected communities and PT

Ledo Lestari.ss

Residents said that in late 2009 the Bengkayang regent (elected local government official)
organized some ceremonies that the Iban Dayak community told Human Rights Watch that
they interpreted was done to recognize their customary rights to parts of the forests that

were still intact and within the area allocated to PT Ledo Lestari.94« Community members

90 Letter from Iban Dayak community on Protection of Nature's Content in Indonesia: Dayak Indigenous Peoples of West
Kalimantan (Badan Perisai (Perlindungan Isi Alam Indonesia: Masyarakat Adat Dayak Kalimantan Barat) to local authorities,
July 30, 2003; Statement on the Attitude of the Border Indigenous Peoples of Semunying Jaya KEC Village (Pernyataan Sikap
Masyarakat Adat Perbatasan Desa Semunying Jaya KEC), Jagoi Babang, December 22, 2005; Letter from Iban Dyak
community to Republic of Indonesia House of Representatives, Submission of Public Complaints Regarding Requests for
Termination of Oil Palm Expansion in Kalimantan (Dewan Perwakilan Rakyat Republic Indonesia, Penyampaian Pengaduan
Masyarakat Mengenai Permohonan Penghentian Ekspansi Sawit di Kalimantan), Jakarta, February 17, 2006; copies of all
letters on file with Human Rights Watch.

91 Agustinus Handoko, “Bengkel TP3K Looks for Semunying Case Meeting Point” (“TP3K Bengkayang Cari Titik Temu Kasus
Semunying”), Kompas, April 17, 2012,
https://regional.kompas.com/read/2012/04/17/15153122/tp3k.bengkayang.cari.titik.temu.kasus.semunying (accessed July
12, 2019); Aseanty Pahlevi, “West Kalimantan National Inquiry: Prolonged Conflict in Semunying Jay” (“Inkuiri Nasional
Kalbar: Konflik Berkepanjangan di Semunying Jaya”), Mongabay, October 8, 2014,
https://www.mongabay.co.id/2014/10/08/inkuiri-nasional-kalbar-konflik-berkepanjangan-di-semunying-jaya/ (accessed
July 12, 2019).

92 | etter from Regent of Bengkayang to PT Ledo Lestari's President, No. 400/0528/BPN/VI/2009, June 12, 2009, stating the
company's location permit expired in December 2007 and needed renewal. Komnas HAM organized field visits to the
affected communities in between August 14 and 17, 2009. On August 31, 2009, Komnas HAM wrote to the local government
of Bengkalang (letter no. 2.696/K/PMT/VIII/2009) requesting that the office initiate mediation between the community and
the company.

93 Agus Mulyadi, “Bengkayang Residents still Hold Hostage Heavy Plantation Equipment” (“Warga Bengkayang Masih
Sandera Alat Berat Perkebunan®), Kompas, October 4, 2012,
https://regional.kompas.com/read/2012/04/10/1709441/warga.bengkayang.masih.sandera.alat.berat.perkebunan
(accessed July 12, 2019).

94 Herkulanus Pongkot, Collective Articulation of the Dayak Community against the Company PT Ledo Lestari: Case study of
Agrarian Conflict in Semunying Jaya village (Artikulasi Kolektif Masyarakat Dayak Melawan Perusahaan PT Ledo Lestari: Studi
Kasus Tentang Konflik Agraria di desa Semunying Jaya)[] (Yogyakarta: Universitas Sanata Dharma, 2015), pp. 57-
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said the “inauguration” was attended by local government officials, adat leaders and Iban
Dayak community members, but not any representatives of the company.s Subsequently,
the regent issued an order stipulating that the Semunying Jaya forest area was protected
for seed sources.9¢ But authorities did not issue a decree recognizing their customary

forest and seemed to back away from any recognition of customary rights at all.s”

In 2009 and 2010, after most of the surrounding forests were destroyed, company
representatives held meetings with some community members—all men—in Pareh and
Semunying Bongkang hamlets. The company sought to negotiate a compensation and
rehabilitation package. None of the Iban Dayak women with whom Human Rights Watch
spoke participated in the discussions. Even though these women were deeply impacted by

the loss of the forests, the specific impacts on women (see below) went unaddressed.

In 2011, the head of the West Kalimantan Plantation Service, Hiarsolih Buchori, was quoted
acknowledging that in the area map, part of the PT Ledo Lestari's plantation area
overlapped with the community’s production forest but the relevant inspection report
results were at the Directorate General of Forest Protection and Nature Conservation at the

Ministry of Forestry and his office had not been given a copy.9

Inadequate Compensation and Unfulfilled Rehabilitation Promises
According to the Iban Dayak families whom Human Rights Watch interviewed in both
villages, in 2010 PT Ledo Lestari negotiated compensation with some heads of families but

this was done hastily without meaningful consultations.?® Company promises made to

58,https://repository.usd.ac.id/2586/2/106322001_full.pdf (accessed August 8, 2019). A signpost titled “Tanah Adat
Gunung Semunying Kolam” (“Customary Land of Mount Semunying Basin”) and an accompanying inscription signed by then
Bengkayang Regent, Dr. Jacobus Luna were erected on the land., see photos on page 57.

95 Human Rights Watch interview with Abulipah, Pareh, May 1, 2018.

96 Regent of Bengkayang, Decision No. 30A of 2010, Stipulation of the Semunying Jaya Forest Area as a Forest Area Protected
for Seed Sources, February 2, 2010. “It stipulates that based on the agreement of Masyarakat Adat/Indigenous peoples
residing around forest areas/tanah adat (Adat land), the Regency has agreed that those forest areas in Semunying Jaya, Jagoi
Babang district, shall be returned to its functions to become protected forests. Definitive size of the Forest Areas is 1,420
hectares.”

97 Human Rights Watch interview with Stephanus Masiun, Pontianak, West Kalimantan, April 30, 2018.

98 «4 420 Hectares of Customary Forests Seized” (“1.420 Hektar Hutan Adat Diserobot”), Pemerintah Provinsi Kalimantan
Barat news release, November 22, 2011, http://www.kalbarprov.go.id/berita.php?idb=1326 (accessed July 12, 2019).

99 Human Rights Watch interviews with 26 individuals in Semunying Bongkang and Pareh, May 1-5, 2018.
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convince villagers to sell their land have yet to be met.x° These include oral promises of
land titles, benefits from a “plasma” plantation, and other amenities, including health
clinics and schools. The company did not account for the negative impacts on women,
such as lost community networks they relied on, their livelihood from weaving, extreme
hardships accessing land to grow food, and managing available resources to provide food

for their families.o1

In Semunying Bongkang, villagers said that the company asked families to sign relocation
“agreements,” but these written documents fell far short of the oral promises made before

relocating the families.2

Monetary Compensation

PT Ledo Lestari failed to compensate all affected families. It only compensated some
residents for their loss of land cultivated with rubber trees and other crops such as rice
paddies. Those who received compensation reported receiving between IDR 1 million and 2

million (US$70 to $140) per hectare per family.3

Families said that they did not know how this loss was quantified. They said the company
did not systematically document each affected family’s losses, including the loss
experienced by women, to arrive at a negotiated settlement. The company also failed to
compensate the community for the loss of their Indigenous culture, which was inextricably

linked with the forest and farming.

Relocation from Semunying Bongkang

In 2010, PT Ledo Lestari relocated all residents from Semunying Bongkang. The company
resettled 21 families into permanent housing (constructed concrete buildings with metal
sheet roofing) in another location in the plantation. It placed 11 other families in

“company camps” scattered around the plantation and who still await permanent homes.

100 Hyman Rights Watch interviews with five families that had sold their land on the basis of these oral assurances.

101 See below, section titled “Key Adverse Human Rights Impacts,” for more information about how women were impacted.
102 “Minutes of Handover of House,” August 12, 2010. On file with Human Rights Watch.

103 Human Rights Watch interviews with Samsul, Mormonous, Jamaluddin, Susanti, Leni, Paulina, May 1-5, 2018.

104 “Minutes of Handover of House,” August 12, 2010. On file with Human Rights Watch.
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Semunying Bongkang residents told Human Rights Watch that the resettlement followed

written “agreements” families were expected to sign. Residents said that some weeks later
people they identified as company representatives burned houses at the original site even
before residents had removed all their belongings. Francesca, a 28-year-old mother of two,
said she and her husband refused relocation and declined the “agreement.” She said that

company representatives torched her home, rendering them homeless:

An assistant manager came to my home. On that day my oldest son had
fever. He said to my husband, “Your five hectares of land here is gone and
two hectares here is gone. Go to the company and get your money.” My
husband told them he doesn’t want to sell. Months later, while | was at my
mother’s new house [in the plantation] and my husband was away in
Malaysia, we heard a loud noise and could see smoke. | went to see, and it
was crazy. My house was already burned. Everything was in there, my son’s
bicycle, clothes, and all the wood we planned to build a house, all was
gone.1os

Many of those who signed the “agreement” said they felt compelled to do so because their

forests were already cleared.®é Susanti, a 37-year-old single mother of four, said:

The [company] cleared the land and said | must move to another place. |
had to sell my land or let them take it with no pay. | did this to survive. They
[company] did not provide transportation for me to move my things [to new

location]. They burned my wood and belongings | left behind.zo7

Families said the company did not consult them while choosing the relocation site. Two of
the twenty-one new houses were on lowland that gets flooded after heavy rains.°8 Susanti

described their living situation after they were relocated: “Before when the rains came it

105 Human Rights Watch interview with Francesca, Semunying Bongkang, May 3, 2018

106 Hyman Rights Watch interviews with Susanti, Semunying Bongkang, May 3, 2018; and Jampang, Pareh, September 21,
2018.

107 Human Rights Watch interview with Susanti, May 3, 2018.
108 Hman Rights Watch interviews with Susanti and Paulina, Semuying Bongkang, May 3, 2018.
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went into the river. Living here during the rainy season, it floods. My house and another

were built too low. Water gets into the house.”9

Human Rights Watch reviewed a copy of a written “agreement.” PT Ledo Lestari had agreed
to exchange one old village house and a backyard for new housing and a backyard.° But
the document did not reflect the other oral promises that residents said company
representatives made. Residents told Human Rights Watch that company representatives
orally promised a host of other amenities to secure their relocation, including roads,
church, clinic, school, pipe-borne water, ability to harvest palm within the yard of their
homes, title to the land and house in the new area, and a plasma, or community

plantation.m

To date, the company had yet to give the 21 families titles to the land on which they have
been living.

The families were resettled in the middle of the palm plantation with restricted access to
land for gardening.2 Even though they said the company made oral promises to families
that they could continue to harvest in the yard of their new house, they subsequently

found themselves branded as “thieves” when they attempted to harvest anything within

the small area. Leni, a 43-year-old resident in Semunying Bongkang, said:

The [oral] agreement with the company was that we can harvest within 50
meters in my yard. | was accused of stealing from the company because |
harvested from a tree that was in my so-meter yard. They said we could

harvest from here to help pay school fees but they lied. s

Another resident said he was arrested in 2018 and that plantation security guards

guestioned him for harvesting palm nuts from a tree in his yard. His wife had dried out the

109 Human Rights Watch interview with Susanti, May 3, 2018.

110 Minutes of Handover of House,” 2010; and “Minutes of Handover of House: New Housing Semunying,” (“Berita Acara
Serah Terima Rumah: Perumahan Baru Semunying”), August 12, 2010. Copies of written “agreements” on file with Human
Rights Watch.

111 Hyuman Rights Watch interviews with Samsul, Mormonous, Jamaluddin, Susanti, Leni, Paulina, May 1-5, 2018.
112 Hyman Rights Watch interviews with Samsul, May 2 and 3, 2018
113 Human Rights Watch interview with Leni, Semunying Bongkang, May 3, 2018
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palm chaff to use for lighting a cooking fire. The guards reported him to the plantation
manager and detained him for “theft.” Samsul said, “l was detained for harvesting palm
nuts in my own yard.... They had a picture of my wife drying palm chaff.”*4 He was later
released but other residents saw the action as a warning that the land on which they live is

not their own.

The “Plasma” Plantation Promise Unmet

Villagers said that PT Ledo Lestari reneged on its oral promises to residents that they
would benefit from a plasma plantation,s which had influenced their decision to sell.
Samsul, a 48-year-old man said, “The company promised electricity, water, health clinic,
houses built with concrete, school and plasma. For plasma, we gave our land in 2010, |
have not received any payment for plasma.”¢ Even after more than eight years, none of
the residents had received any payments or other benefits from a plasma plantation; no

one had any information concerning its planting, growth, or harvest estimations.

Key Adverse Human Rights Impacts

The oil palm plantations continue to have a devastating impact on the livelihoods of
communities, especially women, and on their access to food, potable water, and their

culture.

Livelihood

Before, our lives were simple, not rich but enough. Since oil palm came
there is more suffering. | can’t feed my family. | have a baby; | must put
food on the table every day. How do | do that when both of us are not
working? Every day | must figure out how to do this.

—Leni, 43-year-old woman, Semunying Bongkang, May 2018

Prior to the oil palm plantation, the Iban Dayak depended for their livelihood on fishing in

the nearby rivers of Kumba and Semunying, farming rice, and tapping rubber trees. Their

114 Human Rights Watch interview with Samsul, May 2, 2018.

115 Human Rights Watch interviews with Samsul, Leni, and Ruswanto, Semunying Bongkang, May 2, 3, and September 21,
2018.

116 Hyman Rights Watch interview with Samsul, May 2, 2018.
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daily diet consisted of rice and fish they farmed or caught themselves, and they generated
household revenue for purchasing additional needs by selling natural rubber latex, rice,

wood, tree bark, fish, and woven mats and baskets in nearby markets.7

PT Ledo Lestari’s failure to adequately compensate for the loss of livelihood—including
households’ access to ready food sources—resulting from forest destruction continues to

have an impact on these communities.

A 2011 blog posted on the West Kalimantan provincial government page reported:

PT Ledo Lestari's representative, Saut Hutapea, said, his party was ready to
pay compensation in accordance with the agreed price and in accordance
with the price list set by the government. ‘We also just found out that some
of our plantations entered the production forest area when we got an
explanation from the Forest Area Consolidation Center,” Saut said, and that
‘we have asked the Regent of Bengkayang, why did our location permit

enter the production forest area?’8

The oil palm plantation provided some paid employment for families from Semunying
Bongkang and Pareh hamlets. But not all families are gainfully employed. According to the
local NGO AMAN, only about 10 people in the 93 impacted households are employed by
the oil palm plantation out of a total of about 2,920 employees.®9 AMAN West Kalimantan
reported that villagers employed by the company earn between IDR 60,000 and IDR
80,000 per day (about US$4.25 to $5.65) for eight hours of work.*2¢ Prior to the
introduction of the plantation to the area, the majority of household needs were met
through resources within the forests. The available paid employment does not fully
compensate for that loss. Many families said they were worse off than before the oil palm

plantation.

117 Human Rights Watch interview with Susanti, May 3, 2019.

118 News and Activities, “1,420 Hectares of Customary Forests Seized” (“1.420 Hektar Hutan Adat Diserobot”), Pemerintah
Provinsi Kalimantan Barat, November 22, 2011, http://www.kalbarprov.go.id/berita.php?idb=1326 (accessed July 12, 2019).

119 Human Rights Watch whatsapp communication with Tono Aslan, AMAN West Kalimantan/Semunying Jaya liason, March 7,
2019.
120 |hid,
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Farming, a source of livelihood and food, has been deeply impacted. With the loss of their
forest and farmland, residents in Semunying Bongkang and Pareh are forced to rent others’

lands in villages several kilometers away, outside the plantation area, adding to expenses.

Margareta, a resident in Pareh, described the difficulties women face in Semunying
Bongkang and Pareh to access land for farming. Male migration and the feminization of
agriculture means women need to access land for food production. Margareta said that
women in Pareh could look for small pieces of land farther away from their village to rent
and farm. But this was harder for women in Semunying Bongkang who live surrounded by
oil palm. She said, “They can’t find land to rent. They must work in the company to be able
to feed their families and it is hard work.” She described how her entire family in
Semunying Jaya village had to sell their land after the forests were destroyed, and were
struggling to pay their children’s school fees with the income they earned carrying heavy
loads of palm fruit, cutting down dead palm fronds, and spreading chemicals (fertilizers,

pest and herbicides) in the plantation.:2

Rinni, a 38-year-old woman with three children, said:

When | had land, | could provide for me and my children. | could grow the
crops | need. Now | walk a long distance to go to work [in the plantation].
They promised us health, education, housing, and land.... They [the

company] don’t care about our health, they just want us as labor.*22

A few parents said that their children were forced to drop out of school because they were
no longer able to afford school expenses.®23 The children from both hamlets attend a
primary school in Pareh, about a 30 minute walk from what was Semunying Bongkang.
Older children attend high school in Jagoi, 20 kilometers away, which involves more

school-related expenses.

Leni, a 43-year-old mother of four young children in Semunying Bongkang, said:

121 Human Rights Watch interview with Margareta, Pareh, May 2, 2018.
122 Hyman Rights Watch interview with Rinni, Semunying Bongkang, May 3, 2018.
123 See for example interviews with Leni below.
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My daughter attends high school in Jagoi and had to drop out ... because |
have no money. Riding a motorbike to school requires two liters of gasoline
daily. Placing herin a boarding house costs IDR 140,000 [$10] monthly plus
uniforms. | don’t have money for that. | had a kiosk [food and goods stand]
and my husband would go to the forest, cut wood and sell when there was a
big expense like school needs. Now there is no forest.124

Women’s Incomes from Traditional Weaving Vanishes

Weaving, a source of livelihood for Iban women in Semunying Jaya village, has almost
been wiped out. Traditionally, Iban women are renowned for their weaving skills and
used a variety of forest products to make household items, including baskets, ropes,

and mats, which they also sold in markets nearby to supplement theirincomes.2s

The loss of the forest has not just eliminated another financial source, it has all but
ruined an intergenerational craft form that had cultural significance for Iban women.
For example, women told us that they used leaves from different trees to weave and
make rutan or ropes; and pandan leaves for mats. But these are now scarce.

Margareta, a woman who previously enjoyed weaving and selling her wares, said:

Before the company, women would weave five or six meters while
drying rice. Now it’s difficult to find pandan leaves. It’s become very
scarce. Aka kuya [leaf of another tree] is the best because it’s most

durable. Now we don’t have the materials.2¢

Women sold extra baskets and mats in markets in Jagoi or in Malaysia. Some of their
baskets with motifs sold for IDR 250,000 (US$17) each.®27 With the loss of their forests

124 Human Rights Watch interview with Leni, May 3, 2018.

125 Human Rights Watch interview with Abulipah, community leader, Dusan Pareh, May 1, 2018. See also: Jeffrey Hays,
“Indonesia-Borneo and Ethnic Groups in Borneo,” posted to “Facts and Details website,” 2013,
http://factsanddetails.com/indonesia/Minorities_and_Regions/sub6_3f/entry-4019.html (accessed January 21, 2019).
126 Hyman Rights Watch interview with Margareta, May 2, 2018.

127 Human Rights Watch group interview with Miun, Lukinda, Sunami, Lindan, and Julianna, Pareh, September 22, 2018.
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and materials needed to weave, not only have the women lost a source of income, but
they are compelled to buy plastic baskets and mats for their household use, spending

money they previously did not have to.:28

Food and Water

Sometimes you see dead fish afloat on Sungai [River] Semunying. We can’t
eat fish that is caught dead. It means something killed them—poison from
the number of hectares of land covered by oil palm. When it rains a lot of
fish end up dead. We can’t eat that.t2o

—Francesca, 28-year-old Iban Dayak woman, Semunying Bongkang, May 2018

PT Ledo Lestari’s operations have severely impacted the Iban Dayak’s ability to farm,
including for subsistence, and the population struggles for food. Paulina, a 37-year-old

woman from Semunying Bongkang, said:

| can’t provide food every day like before. Before the company, | used to
plant rice, and vegetables on a small piece of land. | would use the harvest
to feed my family. Now, | plant a little behind my house, not much, and it

doesn’t do well like in my farm before.°

Miun, a 70-year-old woman, said: “Long ago, when we had forest, men went into the forest
to get meat. They would hunt and bring back wild pigs. Now with no forest our meals have

no meat.”t

Families said that because fewer of them can farm, those who do face a greater risk of

having crops destroyed by birds, who are drawn to the crops planted. Before the oil palm

128 bid,

129 Human Rights Watch interview with Francesca, May 3, 2018.

13% Human Rights Watch interview with Paulina, May 3, 2018.

131 Human Rights Watch interview with Miun, Pareh, September 22, 2018.
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plantation, all families in the community planted and harvested at the same time, reducing

the likelihood that any one family’s fields would be ravaged by birds.32

In Pareh, two women who had farmed for decades told us that their families had planted
rice in 2017 in separate rented plots but harvested almost nothing because birds ate all
their crop.s3 Kinda, a 48-year-old woman in Pareh, said: “I lost all of my harvest last year,
Ibu Margareta too. Even though | watched with my husband, the birds came at night and

ate the crop. | don’t even have seed rice to plant this year.”s4

They said previously when they had their customary land, everyone in the two hamlets
grew rice. This allowed families to coordinate rotational watch to keep birds from
destroying the crop. Moreover, since there were at least 9o more rice farms back then in
2000, the women felt the loss from birds was not as great since it was shared by all.=3s
“Families used to sit together to decide when and where to plant. We used to work
together to plant and watch [for birds] the rice. Last year | rented land and planted in

August. | lost everything,” Margareta said.é

Human Rights Watch is unaware of any public studies of the environmental impact of PT
Ledo Lestari’s operations in Semunying Jaya village. Our repeated efforts to obtain such
information from the company received no reply. Residents, based on their many years
living in the area, expressed their concerns about what appeared to them to be the effect

of oil palm cultivation and processing on the environment and their livelihoods.

Residents believed that the fish populations in the nearby Semunying and Kumba rivers
had reduced since the company’s operations began. They have not had access to any
environmental assessments by the company or government, if there are any. Instead,
households living here have intergenerational knowledge of the water resources and
fisheries that have been passed down through methods of sharing traditional knowledge.

Based on this knowledge and lived experience, residents told Human Rights Watch that

132 Human Rights Watch interviews with Margareta and Augustina, Pareh, May 1, 2018.

133 Human Rights Watch group interview with Kinda and Margareta, women farmers, Pareh, May 2, 2018.
134 |bid.

135 |bid.

136 Human Rights Watch interview with Margareta, May 4, 2018.
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they have observed over the years since the company started its operations that the rivers
had become more polluted. Human Rights Watch could not independently verify their
claims, but they attribute this to increased soil erosion, use of fertilizers and pesticides,

and depositing effluents from the oil palm plantation into the rivers.7

For example, one family was nostalgic about how easily they caught fish for more than
three decades, catching about eight kilograms of fish a day: “I put the pukat|[fishing net] in
at night and used to get the fish in the morning.”8 This allowed the family to eat and sell
the extra fish. They said the average catch progressively declined after the plantation’s
operations—though there could be various reasons for a decline in fish caught. The same
family said they now sit out the whole day waiting to catch any fish even in the best fishing
conditions.

Jampang, the 67-year-old community leader, said:

Now it’s hard to get fish because soil and mud gets into the pukat. Today, |
rode an hour by my boat where there are rice fields and the riveris not
polluted by the palm plantation, to be able to catch three kilograms of
fish.139

137 Human Rights Watch was not able to independently verify contamination, but other experts have researched the harmful
effects of herbicides, pesticides, and effluent from oil palm plantations and processing on fresh ground and surface water
sources. See, for example, Kanokwan Saswattecha, Carolien Kroeze, Warit Jawjit, and Lars Hein, Assessing the environmental
impact of palm oil produced in Thailand, Journal of Cleaner Production, 100 (2015), 150-169, showing that five activities
contribute most to environmental impacts of crude palm oil production: 1) burning fibers in boilers; 2) use of fertilizers; 3)
wastewater treatment and empty-fruit-bunch disposal; 4) gasoline use in weed cutters; and 5) glyphosate use for weed
control. Together these activities cause environmental impacts associated with global warming, ozone formation,
acidification, and human toxicity problems; Emily B. Fitzherbert, Matthew ). Struebig, Alexandra Morel, Finn Danielsen,
Carsten A. Briihl, Paul F. Donald, and Ben Phalan, How will oil palm expansion affect biodiversity? 7rends in Ecology and
Evolution, vol. 23 no. 10, (2008), 538-545. Water pollution from palm oil mill effluent (POME), insecticides, rodenticides, and
herbicides negatively impacts aquatic biodiversity such as fishes, amphibians, and reptiles; Hesam Kamyab,
Shreeshivadasan Chelliapan, Mohd Fadhil Md Din, Shahabaldin Rezania, Tayebeh Khademi and Ashok Kumar, Palm Oil Mill
Effluent as an Environmental Pollutant, In Palm Oil, Viduranga Waisundara (ED), IntechOpen, 2018,
https://www.intechopen.com/books/palm-oil/palm-oil-mill-effluent-as-an-environmental-pollutant (accessed August 9,
2019); and M. Rutherford, J. Flood and S. S. Sastroutomo, Research project on Integrated Weed Management Strategies for
Oil Palm, Roundtable for Sustainable Palm Oil (RSPO), 2011,
https://www.rspo.org/file/RSPO%20lWM_FINAL%20REPORT%20t0%20RSP0%209%205%2011.pdf.

138 Human Rights Watch interview with Jampang, Pareh, September 21, 2018.
139 |bid.
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Women felt the impact of not being able to fish in nearby waters more deeply. Women do
not own boats, and said they could go a full day without catching any fish in the rivers
close to their homes, forcing them to spend money to buy fish. Leni, a 43-year-old woman,

who had been fishing in the Semunying River since she was a teenager, said:

| lived next to Sungai [River] Semunying. When | had bait and threw in my
line  immediately got fish. Now [after being resettled in plantation], | go out
in the morning and till dark sometimes | have no fish. Most people here
[resettlement] eat just once a day because we don’t have enough rice.

Sometimes, | make porridge, so we can survive.°

A number of residents raised concerns about polluted river water, leaving them to seek
other water sources. Some residents in Pareh believe the Kumba River they previously
relied on for water to drink, cook, and perform household chores has been contaminated
based on their observations of the visible water quality and their perceived skin
sensitivities to it. For example, Kinda said, “The water [in the river] is contaminated.” She

explained the basis for her assertion:

The company uses pesticides and when you bathe in it your body itches.
When they put the pesticides [on the plantation] the river change to red and
then black. People who use the river have rashes and ask the clinic [mobile
health center] for medication. We can see it when the river is clean and

when it’s not.

Kinda says that community members waited for the rains to collect water for their bathe.

In 2018, the village council used its funds to pipe water into Pareh, reducing the

community’s reliance on the Kumba River for consumption and household use.

The community also lost access to water when the company razed the forest and covered

smaller water sources. Several villagers said water sources downstream have dried up,

140 Human Rights Watch interview with Leni, May 3, 2018.
141 Human Rights Watch interview with Kinda, Pareh, May 2, 2018.
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and they believe it is because the company rerouted some streams into irrigation canals
for the plantation.#2 Most of the residents interviewed by Human Rights Watch believed
the plantation disrupted their watershed—that is, all of the area that drains into their
traditional water sources—but they had no official information about this. The village
council cannot pipe water to residents from Semunying Bongkang because their relocated

hamlet is in the plantation, forcing them to use what they believe is polluted water.43

Culture

The oil palm plantation has eroded the culture of the Iban Dayak. In interviews with Human
Rights Watch, Iban Dayak said that their culture is inextricably linked to the forests, rivers,
fields, and the land. They use the adat forest for foraging and rituals. Margareta, a 40-year-
old mother of two children and a community leader in Pareh, said, “l know the forest
because my grandparents used the adat forest for spiritual rituals. It was a sacred

place.”4

Margareta said: “Our identity as Iban Dayak is almost lost now, we have no forest. Our
grandfathers showed us where to cultivate in the forest, harvest fruits, and how to live

together.”s

Jamaluddin, a 52-year-old man, said: “The loss of our forests has changed our customs,
habit, and daily life. The forest used to supply all our needs. My life wasn’t so hard when |
could sell tree bark or wooden planks in Malaysia. And it’s not just me but with everyone.

Now we slave every day.”6

The company razed plants and trees integral to their customary life. Women showed
baskets that had been made by their grandmothers, which they inherited at the time of

marriage. Lindan, a 57-year-old woman said, “We can’t teach the next generation because

142 |bid.

143 Human Rights Watch Whatsapp communication with Tono, AMAN West Kalimantan/Semunying Jaya liaison, March 7,
2019.

144 Human Rights Watch interview with Margareta, May 2, 2018.

145 1bid.

146 Human Rights Watch interview with Jamaluddin, May 2, 2018.
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there are no materials [leaves]. Learning the technique takes time. The motifs and flowers

on the baskets tell a story, the story of the Iban.”«7

Francesca mourned theirincalculable loss: “We lost our community. When we weave, we
talk, laugh, and are together. This place [new location inside the plantation] is not a
village. You can’t call it home. These are shelters, not a community. It is owned by the

company.”8

Human Rights Watch wrote to PT Ledo Lestari on two occasions requesting their response
and feedback and did not receive a response. In 2012 a media outlet reported that a “legal
staff of PT Ledo Lestari, Jufendiwan, explained that the 1,420 hectare land that was
questioned by a number of residents had only been confirmed as a forest in 2010, ‘while

we have obtained permission first.’” 9

Case Study: PT Sari Aditya Loka 1, Jambi Province in Central Sumatra

Overview of Plantations and Expansion

PT Sari Aditya Loka 1, an Indonesia oil palm plantation, began operating three decades ago
in Jambi province in central Sumatra. Since then, its operations have had harmful impacts
on the Orang Rimba people, an Indigenous community living there. Human Rights Watch
interviewed 31 Orang Rimba men and women who live in PT Sari Aditya Loka 1 plantation

areas in Sarolangun regency.

PT Sari Aditya Loka 1 belongs to PT Astra Agro Lestari TBK, a publicly owned Indonesian
company. Astra Agro Lestari’s ownership can be traced to Jardine Matheson Holding Ltd., a

British conglomerate listed on the London Stock Exchange.s° Agro Astra Lestari, one of

147 Human Rights Watch interviews with Lindan, Surnami, and Kinda, Pareh, May 3, 2018.

148 Human Rights Watch interview with Francesca, May 3, 2018.

149 Agustinus Handoko, “PT Ledo Lestari Operates Based on Permits” (“PT Ledo Lestari Beroperasi Berdasarkan 1zin”),
Kompas, April 18, 2012.
https://regional.kompas.com/read/2012/04/18/18053097/PT.Ledo.Lestari.Beroperasi.Berdasarkan.lzin (accessed on July
12, 2019).

150 “Company Profile Details: PT Astra Agro Lestari Tbk,” Indonesia Stock Exchange, https://www.idx.co.id/en-us/listed-
companies/company-profiles/company-profile-detail/?kodeEmiten=AALI (accessed August 1, 2019);“Astra Group Structure,”
Astra International, https://www.astra.co.id/About-Astra/Astra-Group-Structure (accessed August 1, 2019); “Our
Companies,” Jardines, https://www.jardines.com/en/companies/companies.html (accessed August 1, 2019).
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Indonesia’s largest palm oil producers, takes pride in its sustainability and has a host of
policies. These include sustainability, traceability, and grievance redress among others.!
ISPO certified PT Sari Aditya Loka 1’s operations, both plantation and oil mill, in 20132

and audited them in January 2017.153 This ISPO certification is valid until 2018.54

PT Sari Aditya Loka 1’s oil palm plantation is adjacent to the Bukit Duabelas National Park,

whose park and surrounding forests are home to the Orang Rimba.

The company first started clearing forests to develop the plantation in 1989.155 It obtained
a government environment permit in 1995, which was renewed in 2006.%5¢ It has expanded
its plantation since July 2006, covering a total of about 19,700 hectares of which about

13,155 hectares are for a “plasma” or community plantation.s7

Local NGO Komunitas Konservasi Indonesia (WARSI), which has assisted the Orang Rimba
for over two decades, estimated in 2017 that more than 750 Orang Rimba lived in 11 groups

(rombongon) or camps in PT Sari Aditya Loka 1’s plantation’s area.s8

Academics and researchers say that thousands of other Orang Rimba were driven to live
inside the national park over the years for numerous reasons, including the operations of
the oil palm plantation.»9 Those living in the national park have little contact with the

outside world and Human Rights Watch was not able to interview them.

151 “Agro Astra Lestari,” Agro Astra Lestari, http://www.astra-agro.co.id/en/home-en/ (accessed April 15, 2019).

152 “Systainable Products,” PT Astra Agro Lestari, 2015, https://landmatrix.org/media/uploads/astra-
agrocoidindexphpsustainable-products.pdf (accessed April 15, 2019)

153 Audit by PT Bureau Veritas Indonesia, No. SCS/L/00731/11/2017, document on file with Human Rights Watch.

154 “|SPO certification No. 570,” ISPO, November 3, 2017 http://www.ispo-
org.or.id/images/notifikasi/570.%20Public%20Announcemet%20PT.%20SAL.compressed.pdf (accessed March 18, 2019)

155 WARSI, “Description of the Orang Rimba Living in PT Sari Aditya Loka (SAL) Concession,” undated, document on file with
Human Rights Watch.

156 AMDAL No. 071/RKL-RPL/BA/VI/95 and No. 36/2006, document on file with Human Rights Watch.

157 WARSI, “Description of the Orang Rimba Living in PT Sari Aditya Loka (SAL) Concession.”

158 |hid.

159 Gerard A. Persoon and Ekoningtyas Margus Wardani, “Projected Futures for the Orang Rimba of Sumatra (Indonesia),” in
Heritage and Rights of Indigenous Peoples, eds. Manuel May Castilo and Amy Strecker (Leiden: Leiden University Press,
2017), pp. 61-75. Since the 1970s, the Orang Rimba have been systematically dispossessed of their ancestral forest and land
by logging operations, preceded by transmigration villages initiated by the government.
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Concession Map of PT Sari Aditya Loka 1
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Ongoing Adverse Human Rights Impacts

As discussed below, PT Sari Aditya Loka 1’s operations have not adequately corrected the

harms its operations have caused to the Orang Rimba.

Many Orang Rimba told Human Rights Watch that there were no discussions with
government officials or company representatives prior to their land and forests being
cleared and planted.*° While the law in effect in 1989 cast no clear responsibilities on
companies to consult with communities, companies carrying out operations since the
adoption of the UN Guiding Principles on Business and Human Rights should undertake
ongoing human rights due diligence to identify risks and take steps to mitigate or remedy

harm associated with their operations.

Meriau, the leader of a rombongon of about six families living in the middle of an oil palm
plantation, said: “This used to be my rice field. That is why | don’t leave this place. | had
asked the person who cleared my rice field, he said, ‘Ask the government.” How do | ask

the government?”16

Since the oil palm plantation operations began, the Orang Rimba have lived in the area
without proper rehabilitation. Many Orang Rimba have been compelled to live in small
groups of 5 to 10 families, pitching sudungs (a sheet of plastic tied to posts) in oil palm
plantations, hurriedly moving frequently when discovered and chased by company
employees. Human Rights Watch researchers witnessed several Orang Rimba women and

children begging along the highway.62

160 Hyman Rights Watch interviews with two headmen (names withheld) from two different groups of Orang Rimba,
Sarolangun, September 13, 2018; interviews with five older men and women, Sarolangun, September 14, 2018.

161 Hyman Right Watch interview with Meriau, Sarolangun, September 17, 2018.

162 Hyman Rights Watch visit to the area in September 2018. For further reading about transformation in livelihoods, see Adi
Prasetijo, “Livelihood Transformations of the Orang Rimba as Tacit Resistance in the Context of Deforestation,” Endogami:
Jurnal llmiah Kajian Antropologi, no. 1 (2017), pp. 1-13.
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Orang Rimba: An Indigenous People

The Orang Rimba are a semi-nomadic Indigenous people with their own customs,
forest-dependent livelihoods, religious beliefs, and community decision-making
structures.

According to anthropologists who have studied Orang Rimba custom, the community
lives in small encampments (rombongon), each led by a headman (7emanggung).
Each encampment comprises huts clustered together. Orang Rimba custom is to move
every time someone in their encampment dies. They follow a matrilineal system but

the community heads are men.3

Before the oil palm plantation changed their lives, encampments varied in nomadic
and sedentary practices.* Some were nomadic and depended exclusively on hunting
and gathering; others practiced padi ladang (literally, “field rice”), a system of
cultivating tubers or rice during one planting cycle and moving to another area after
harvest.6s

Orang Rimba, with the assistance of local NGO WARSI, met with numerous government
officials and plantation representatives between 1999 and 2018 to save their habitat and
develop recommendations to improve their lives.®¢ The government created a national
park, Bukit Duabelas National Park, as a measure to mitigate forest and biodiversity loss;
but Orang Rimba and WARSI said the company did not meet their human rights

responsibilities by not compensating or returning land to Orang Rimba.67

163 Stephanie Steinebach and Yvonne Kunz, “Separating Sisters from Brothers: Ethnic relations and identity politics in the
context of Indigenous land titling in Indonesia,” Austrian Journal of South-East Asian Studies 10, no. 1 (2017), p. 54.

164 Steven Sa ger, The Sky is our Roof, the Earth our Floor: Orang Rimba Customs and Religion in the Bukit Duabelas region of
Jambi, Sumatra (Canberra: Australian National University, 2008), https://openresearch-
repository.anu.edu.au/bitstream/1885/49351/2/02whole.pdf (accessed February 4, 2019).

165 Gerard A. Persoon and Ekoningtyas Margus Wardani, “Projected Futures for the Orang Rimba of Sumatra (Indonesia),” pp.
61-75.

166 “Orang Rimba Complained about PT SAL [Sari Aditya Loka] to Rajo Godong” (“Orang Rimba mengadukan PT SAL ke Rajo
Godong”), WARSI news release, August 28, 2018, http://warsi.or.id/content/release/341 (accessed May 15, 2019).

167 “The Second Largest Oil Palm Producer in Indonesia has Failed to Implement its Sustainability Policy” (“Produsen Kelapa
Sawit terbesar kedua di Indonesia gagal menerapkan kebijakan keberlanjutannya”), Mighty Earth, and Rainforest Foundation
Norway news release, March 3, 2017, http://warsi.or.id/content/release/320 (accessed May 15, 2019).
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In response to the question of inadequate consultation and compensation, the company
said that it obtained the relevant permits from the government, which has authority over
the land:

The presence of PT SAL in the Sarolangun region is due to Government’s
request to help the Trans-Nucleaus Estate Plantation program, which began
in 1987. ...

The land cultivated by PT SAL is in the form of HGU. Therefore, the authority
overthe HGU land is in the hands of the State.68

Livelihood

PT Sari Aditya Loka 1’s operations disrupted the Orang Rimba’s traditional livelihood that
depended on the forest and its produce. Previously, the Orang Rimba used and bartered
forest products such as rattan and plants that produced “dragon’s blood” (a bright red
resin used in medicines, dyes, and incense) to neighboring villages through traditionally

designated intermediaries. They traded these forest products for goods and services.69

Salima, a mother of seven, whose hut was in the company’s oil palm plantation said:

Before it was easy to get rattan and ingredients from the forest. | sold these
to brokers from the village. We would hunt and could also cut trees to sell
to people in the village. Now we can’t do this because it [the forest] has
been changed to palm oil. If we take oil palm fruits, we will be detained by

the company.t7°

Maliau, a mother of nine children, said:

168 | otter from Bandung Sahari, vice president of sustainability, PT Astra Agro Lestari Tbk, to Human Rights Watch, August
26, 2019.

169 Adi Prasetijo, “Living Without the Forest: Adaptive Strategy of Orang Rimba,” Senri Ethnological Studies 95 (2017), pp.
255-78.

17° Human Rights Watch interview with Salima, Sarolangun, September 12, 2018.
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Life was better before [the company cleared the forest]. Women could find
many types of food. Some wove mats from leaves and baskets. We made

lamps from gum resin. Now, we cannot find materials to make these.'

Despite disrupting traditional livelihoods in the area, the company’s oil palm plantation
provides almost no jobs for the Orang Rimba to replace the loss. Instead, the local NGO
WARSI alleged that the plantation has hired only a few Orang Rimba in its plantation and
processing plant. Bandung Sahari, the company’s vice president of sustainability, said;
“PT SAL employed 8 people from the OR Community as permanent employees. However, 1
person has left and currently PT SAL-1 employs 7 Orang Rimba, with a composition of 6
men and 1 woman.”72 Most of the company’s plantation employees are from neighboring
transmigrant, mostly non-Indigenous villages. 73 Sahari said: “We [the company] are
always open with Orang Rimba who want to work at PT SAL by following the training that

we provide so that they are ready to work as employees.” 174

The company also said that since 2008 it had developed important economic
programming for Orang Rimba communities that intersect with the plantation such as
mechanic training, mentoring for vegetable gardens, fish farming, raising chicken,

fattening turtles, ginger cultivation and planting jernang (a resin-producing plant).s

A government official in Jambi told Human Rights Watch that PT Sari Aditya Loka has made
some efforts to hire Orang Rimba but they have not been successful. He put the blame for

this on the Orang Rimba:

The fact is these Suku Anak Dalam [Orang Rimba] people are lazy, very lazy.
They cannot stand working under the heat. I've been working with this

Indigenous people for 27 years.... They cannot stand hot and heat.

171 Human Rights Watch interview with Maliau, Sarolangun, September 14, 2018.

172 | etter from Bandung Sahari, August 26, 2019.

173 Human Rights Watch interview with Robert Aritonang, WARSI, Jambi, September 12, 2018.
174 Letter from Bandung Sahari, August 26, 2019.

175 |bid.
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Meanwhile, working in oil palm plantation is working under the scorching

sun, especially when fertilizing and harvesting. It is hard work.76

Even though the company developed a plasma plantation as required by law,*77 none of the
Orang Rimba whom Human Rights Watch interviewed were involved with plasma
plantation management or other productive business opportunity.:78

The company, in its letter to Human Rights Watch, contends that the government was

responsible for developing the plasma plantation.

When Orang Rimba have attempted to live and work outside the plantation they have
encountered prejudice. Fear of this mistreatment discourages many Orang Rimba,
particularly women, from venturing out of their camps. Some Orang Rimba women
described the insults they endured whenever they ventured into the transmigrant village to
buy food. Mai, a young Orang Rimba woman, said:

When | go to the village, people call me “Orang kubu,” [a slur meaning
backward], which is insulting. They [villagers] cover their nose when | pass.
| bought soap, shampoo, and new clothes to look and smell like them, but
it didn’t work. They still call me kubu, | feel bad.w?

Women Reduced to Begging and Scavenging

Three decades of dispossession of their land and forest has left Orang Rimba
destitute. To survive, some Orang Rimba women and children beg for cash or food

handouts along a highway in Sarolangun.

Orang Rimba women who live within the precincts of the oil palm plantation eke out a

living scavenging loose fruit from the ground. They sell what they gather to

176 Human Rights Watch telephone interview with Ministry of Social Services official, Sarolangun regency, July 27, 2019.

177 WARSI, Description of the Orang Rimba living in PT Sari Aditya Loka (SAL) Concession; and EMIS company report —
Company Overview of Sari Aditya Loka, PT. On file with Human Rights Watch.

178 Human Rights Watch interview with Robert Aritonang and Anggun Nova, WARSI, Jambi, September 12, 2018.
179 Human Rights Watch interview with Mai, Sarolangun, September 13, 2018.
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“middlemen” for paltry sums. Sometimes this buys a meal of instant noodles or rice—
not enough to meet the dietary needs of their families, particularly children and

pregnant women. When they do not gather enough fruit to afford a meal, they go

hungry.

Plantation security guards frequently disband Orang Rimba camps. The
unpredictability of such actions has severe consequences for the sick, old, infants,
and pregnant women who are most vulnerable during a chase. When Human Rights
Watch researchers visited a camp in September 2018, the Orang Rimba were
expecting a raid by plantation security guards. But they could not leave the area

because a pregnant woman was in labor.

Food

Without their forest, employment, or a way to feed their families, many Orang Rimba face
extreme poverty and food insecurity. Families said that before the plantations and loss of
forest, they could eat when and whatever they wanted. Even if an overly sanguine
perspective, their diet relied on and benefitted from the resources available in the forest,

drawing on traditional knowledge shared over generations.

Older women said before their forest was cleared, they cooked every day. They had
cassava, sago (starch extract from tropical palm stems) and other forest plants, fruits, and
hunted wild animals. Muju, an older woman who remembers how they lived before the
forest was cleared, said, “When | had my first child, the forest was my market. | have five
grown children now and no forest. | have to buy food from the village market.”8 Prejudice
and lack of viable livelihood opportunities means these women rarely visited markets.

Several said they could barely afford a few packets of instant noodles or rice daily.

Orang Rimba groups living in oil palm plantations cannot access forest produce and other
food resources. Before, they used a variety of forest produce for household consumption
and sold the rest to earn money. Several Orang Rimba said they are sometimes left with no

other option but to stealthily collect and sell oil palm fruit to buy rice or instant noodles.

180 Hyman Rights Watch interview with Muju, Sarolangun, September 13, 2018.
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Sometimes they take two or three days to collect enough oil palm fruit to buy provisions
and cook a meal. Sargawi, an older woman said, “We survive by harvesting palm fruits if
the company [employees] doesn’t come to collect. If they do, then we have nothing to
sell.” She said that she sometimes could collect enough nuts to sell for IDR 50,000

(US$3.60) but that required dodging company staff.

In their desperation, they often feel they have no option but to risk encountering company
security guards. The guards can seize the fallen oil palm fruit they have collected, and
even have them arrested and prosecuted for theft. Orang Rimba said that they had once
been self-sufficient but are now reduced to “stealing” oil palm fruits from the plantation

area to sell and make money. Selisih, a mother of three, said:

Two days ago, my children collected some [oil palm] fruits from gutters and
the leftovers from when the truck picks up the bunches beside the road.
When the company security came, | asked if | can keep what | have but they

didn’t accept. They took my bag of fruits away.82

When they are not able to gather enough oil palm fruit to sell and then make a meal, they
simply boil the palm fruit to eat. When they do not find oil palm fruits at all, they often go
hungry. Meti, a mother with two children said, “Sometimes | get 20 kilograms [of palm
fruit] and sell for IDR 14,000 (US$1). | can buy rice, which will only last a day. | haven’t
cooked in two days.”83

The company said it had built and continues to support schools, health facilities and
vocational training programs in the area.84 And that it also provides some direct livelihood
support to some Orang Rimba aimed at alleviating hunger: “PT SAL has developed a
hunger alleviation program for people in contact. To date, at least 1,082 Orang Rimba have
received staples which are routinely given every month in the form of 15 — 20 Kg
[kilograms] of rice and other food packages.”8s

181 Hyman Rights Watch interview with Sargawi, Sarolangun, September 14, 2018.
182 Hyman Rights Watch interview with Selisih, Sarolangun, September 14, 2018.
183 Human Rights Watch interview with Meti, Sarolangun, September 12, 2018.
184 | etter from Bandung Sahari, August 26, 2019.

185 |bid.
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Culture

The oil palm plantation has harmed the Orang Rimba’s traditional way of life. Several
Orang Rimba told Human Rights Watch that when they were in the forest, it was divided
into four parts: for burial, births, praying, and planting crops and harvesting honey.
Because almost all the forest has been cleared, except for the national park, these
divisions no longer exist and they cannot follow traditional rituals. Muju, a mother of five
living children, said, “Some who live in the park [Bukit Duabelas National Park] still have

some of our traditions. We who are outside have lost all of that.”86

Several Orang Rimba said that changes in the forest have affected them. Daud, an older
woman who attends births, said that their traditional birthing rituals were lost: “Before
when a baby was born, we choose a tree for the baby. The tree grows, and the baby grows.

The tree represents that baby. With no forest, we don’t do these rituals anymore.”87

Traditionally, Orang Rimba took their dead to a common place far away from all camps.
There they built platforms (rumah pasar’on) high enough to prevent wild animals from
scavenging the corpse. They would leave the dead there for their souls to find their path.
They were no longer able to follow this practice, Selisih explained: “Before when someone
died, we built a rumah pasar’on and put the body on top. Now we take the body to the

forest [national park] and dump it there and come back.”188

Meriau, an older woman, said that their lives and culture were decimated by the oil palm
plantation. “Before oil palm | was happy. | had a house, garden, and planted rice,” she
said. She explained that she used to live in a traditional hut made of wood and sedang
leaves but was now forced to live in a plastic tent. “When we had the forest, we could use
plants as medicines. Now with no forests we can’t get medicinal plants and we buy
medicines.” But getting money to buy things is a challenge. “After palm, | am constantly

running away from people who want to catch me when | collect fruits,” she said.:

186 Human Rights Watch interview with Muju, Sarolangun, September 13, 2018.
187 Human Rights Watch interview with Daud, Sarolangun, September 12, 2018
188 Human Rights Watch interview with Selisih, Sarolangun, September 14, 2018.
189 Human Rights Watch interview with Maliau, Sarolangun, September 14, 2018.
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The company said it has “a special policy” that regulates its security guards’ interactions
with Orang Rimba. The rules include no intimidation, no violence, no demeaning or
insulting language.° But the company did not mention how it ensures that its policy is

implemented.

Company Sustainability Policy and Grievance Mechanism

Astra Agro Lestari (AAL) owns PT Sari Aditya Loka 1, which operates the oil palm plantation.
AAL’s 2015 Sustainability Policy applies to “all current and future operations and
subsidiaries, including any refinery, mill, or plantation” that “they own, manage, or invest

in as well as all third parties” from whom AAL purchases."

Notably, the policy has a section on human rights, in which the company commits to
“upholding the rights of all workers, contractors and indigenous people, and local
communities in accordance with the UN Guiding Principles on Business and Human
Rights”192; “[rlespect the rights of indigenous and local communities to give or withhold
their Free, Prior and Informed Consent (FPIC)”; and “resolve all complaints, grievances and
conflicts through open, transparent and consultative processes...including fair

representation and ensure rightful compensation where rights have been violated.”93

Human Rights Watch wrote to PT Sari Aditya Loka in September 2018 to ask about the
implementation of their sustainability policy. In correspondence with Human Rights Watch,
PT Astra Agro Lestari provided details about its educational, health, and economic
initiatives in the area. It said that in over 10 years it had always strived to help the Orang
Rimba.»94 WARSI has had more than five meetings since 2000 with PT Sari Aditya Loka and
Astra Agro Lestari Tbk to discuss the struggles the Orang Rimba face with the loss of their
forest and to develop corrective measures. According to WARSI, they have had little
success through these meetings. “They [PT Sari Aditya Loka] say they can’t give Orang

Rimba land. The [plantation] manager says it’s not in his power to give land to Orang

190 | etter from Bandung Sahari, August 26, 2019.

191 Astra Agro Lestari, “Sustainability Policy,” http://www.astra-agro.co.id/wp-content/uploads/2017/12/Sustainability-
Policy-1.pdf (accessed April 4, 2019), p. 3.

192 |bid., p.9.
193 |bid.
194 | etter from Bandung Sahari, August 26, 2019.

71 HUMAN RIGHTS WATCH | SEPTEMBER 2019



Rimba, power lies with the owner,” said Robert Aritonang, program manager at WARSI.295
WARSI contends that PT Astra International Tbk, its majority shareholder Jardine Cycle &
Carriage Ltd (which owns 50.11 percent), and its subsidiary Astra Agro Lestari could
provide alternative land to these communities. Other NGOs have publicly said that PT Sari

Aditya Loka has been slow to implement its own sustainability policy.x¢

195 Human Rights Watch interview with Robert Aritonang, Manager at Program Konservasi and Suku Adat Marginal at WARSI,
Jambi, September 12, 2018.

196 “The Second Largest Oil Palm Producer in Indonesia has Failed to Implement its Sustainability Policy” (“Produsen Kelapa
Sawit terbesar kedua di Indonesia gagal menerapkan kebijakan keberlanjutannya”), Mighty Earth, and Rainforest Foundation
Norway news release, http://warsi.or.id/content/release/320 (accessed May 15, 2019).
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lll. Key Land Governance Issues

Human Rights Watch’s research in West Kalimantan and central Sumatra, as well as our
review of Indonesian laws and secondary sources, uncovered a range of issues over
commercial activity and land that imperil the human rights of Indigenous peoples in

Indonesia.

Failure to Hold Corporations Accountable

Indonesia has many laws concerning commercial activity, land rights and Indigenous
people. Human Rights Watch’s research in 2018 and 2019 in West Kalimantan and central
Sumatra gave no indication that Indonesian authorities were holding companies
accountable when they did not adhere to existing rules and regulations. Prompt and
meaningful government measures would both prevent and remedy corporate abuses that

affect Indigenous people.

Urgent Bills Languish

Indonesia has a dizzying number of laws and regulations that have complicated land rights
procedures and caused confusion with overlapping or contradictory regulations.»7 Two
proposed laws—one on Indigenous peoples’ rights and another on land rights—are
intended to simplify matters. The Land Rights bill could clarify the role and authority of
various government institutions related to land. The draft law on the Recognition and
Protection of Indigenous Peoples’ Rights aims to simplify the process for recognizing
specific Indigenous peoples and their territories. The draft law would also set a path

toward the resolution of many of Indonesia’s land disputes.

Both bills should go through consultations with stakeholders to ensure that important

concerns are addressed.

197 For an analysis of contradictory laws and regulations, see John F. MacCarthy and Kathryn Robinson, eds., Land and
Development in Indonesia: Searching for the People's Sovereignty, (Singapore: ISEAS-Yusof Ishak Institute, 2016);
“Overlapping Regulations Hamper Economy, Jokowi Says,” 7Tempo.Co, December 14, 2018,
https://en.tempo.co/read/911078/overlapping-regulations-hamper-economy-jokowi-says (access February 14, 2019); “New
govt institution to synchronize contradictory regulations” /akarta Post, February 7, 2019,
https://www.thejakartapost.com/news/2019/02/07/new-govt-institution-to-synchronize-contradictory-regulations.html
(accessed February 14, 2019).
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Unresolved Land Conflicts

Communities struggling to resolve land conflicts have found a lack of coordination among

ministries crucial to resolving them.

Under the Basic Agrarian Law, land is under the mandate of the National Land Agency of
the Ministry of Agrarian and Spatial Planning.198 At the same time, under the forestry law,
forests and forest lands are managed by the Ministry of Environment and Forestry.99

Disputes related to village boundaries would also involve the Home Affairs Ministry.

As a result, the Ministry of Environment and Forestry and the National Land Agency arein a
constant tussle regarding authority over land, which often intensifies land disputes.zee And
because these basic laws and many other land-related laws devolve power to the
provincial and district levels, there are more than 1,000 offices with overlapping

jurisdiction overseeing the implementation of these laws.2°!

The institutions tasked with mediating land conflicts have not been successful in curbing
or resolving them.2°2 Many of the land conflicts undergoing mediation are the result of poor
enforcement of laws or corrupt government officials within these institutions.2e3 These

same officials are unlikely to be able to impartially resolve the problems they created.

198 | aw on the Basic Regulations on the Agrarian Principles (BAL), chapter IX.
199 | aw of Forestry Affairs, art.1(15).

200 | aurens Bakker and Sandra Moniaga, “The Space between: Land Claims and the Law in Indonesia,” Asian Journal of
Social Science, 38 (2010), pp. 187-203.

201 | egislative power is devolved to hundreds of local legislators and executive officials. Local laws are enacted at both
provincial and regency level, that is more than 600 legal jurisdictions. Organization for Economic Co-operation and
Development (OECD), OECD Economic Surveys: Indonesia 2016 (Paris: OECD Publishing, 2016), p. 85,
https://doi.org/10.1787/eco_surveys-idn-2016-en (accessed November 15, 2018); see also Simon Butt, “Regional Autonomy
and Legal Disorder: The Proliferation of Local Laws in Indonesia,” Sydney Law Review32, no. 177 (2010).

202 Ahmad Dhiaulhag, John F. McCarthy, and Yurdi Yasmi, "Resolving Industrial Plantation Conflicts in Indonesia: Can
mediation deliver?," Forest Policy and Economics, Elsevier, 91C (2018), pp. 64-72; and Meri Persch-Orth and Esther Mwangi,
“Company-community conflict in Indonesia’s industrial plantation sector,” Center for International Forestry Research
Infobrief no. 143 https://www.cifor.org/library/6141/ (accessed May 14, 2019).

203 “Indonesia for Sale: in-depth series on corruption, palm oil and rainforests launches,” Mongabay, October 10, 2017,
https://news.mongabay.com/2017/10/indonesia-for-sale-in-depth-series-on-corruption-palm-oil-and-rainforests-starts-
tomorrow/; “The Making of a Palm Qil Fiefdom,” Gecko Project, October 11, 2018, https://thegeckoproject.org/the-making-
of-a-palm-oil-fiefdom-7e1014e8c342 (accessed April 24, 2019); “Palm oil executives arrested in bribery scandal in
Indonesia,” Mongabay, October 30, 2018, https://news.mongabay.com/2018/10/palm-oil-executives-arrested-in-bribery-
scandal-in-indonesia/ (accessed May 14, 2019).
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Registering land to clarify ownership rights without resolving the underlying conflicts also
will not resolve the issues. The government has introduced newer systems aimed at
providing clarity over land use and supposedly decreasing land conflicts. In February 2018,
President Jokowi launched the “Complete Systematic Land Registration until 2025”
program to register all land in Indonesia by 2025.204 This supplements other existing
mechanisms to register land.2°s The president also directed the minister of environment
and forestry to submit spatial data on forest delineation in all regions.z°¢ The World Bank
has pledged its support for the president’s initiative to register all land by 2025 through
the “One Map Project.”z07

These programs are unlikely to significantly resolve Indonesia’s land conflict problem.
Local NGOs assisting affected communities have criticized these proposals, saying that
registering land parcels that are contested without setting out a path to resolve the
disputes will only exacerbate conflicts between communities and businesses.z°8 Rather
than accelerated agrarian reform, experts have recommended instituting a commission on
land conflict resolution, which has thus far not been prioritized.2°? The commission would

consolidate the multiple dispute resolution forums to settle land disputes expeditiously.z

204 «“president Jokowi Signs Presidential Instruction on Accelerated Complete Systematic Land Registration, No. 2 of
2018,” Sekretariat Kabinet Republik Indonesia press release, February 28, 2018, http://setkab.go.id/en/president-jokowi-
signs-presidential-instruction-on-accelerated-complete-systematic-land-registration/, (accessed November 15, 2018). It
directs the Ministry of Agrarian and Spatial Planning/Head of National Land Agency to register land in three categories;
parcels of land that fulfill the conditions required for a certificate, and parcels that do not satisfy the requirements because
ownership is contested in court, or the subject or entity is not eligible to obtain a certificate. Land parcels that do not meet
the requirements for a certificate will be registered on the land register only.

205 |hid.
206 |bid.

207 The Program to Accelerate Agrarian Reform (One Map Project) for Indonesia aims to establish clarity on actual land rights
and land use at the village level. The project will establish a single database for all government maps to eliminate disparities
between the various maps currently in use by different government agencies. Press Release, “Nearly 4.3 Million to Benefit
from Indonesia’s Sustainable Land Management,” World Bank press release, July 20, 2018,
https://www.worldbank.org/en/news/press-release/2018/07/20/indonesia-sustainable-land-management (accessed
November 15, 2018).

208 pewj Kartika, Secretary General, Konsorsium Pembaruan Agraria (KPA), untitled opening speech at Global Land Forum,
Bandung, September 23, 2018, attended by Human Rights Watch researcher; Human Rights Watch interview with Rukka
Sombolinggi, May 2, 2018.

209 |pid.

210 Civil society organizations, including Komnas HAM advocate for a Presidential Work Unit for Agrarian Conflict Resolution
(To be housed in Office of President and can direct the National Land Agency). An October 2018 regulation on agrarian reform
mandates the establishment of a National Agrarian Reform Team and outlines the creation of a special taskforce (arts. 18-23)
to deal with agrarian issues.
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Poor Data Collection and Lack of Transparency

Data collection and transparency is poor. As discussed, there is no clear tracking of the
numbers of land conflicts, their status, and whether they are resolved, outside of the
mediated cases that have been analyzed. This gap in data is exacerbated by putting some
available information behind paywalls. For example, the Ministry of Agrarian and Spatial
Planning has refused access to plantation permit data, citing a paywall, even after the

Supreme Court upheld a freedom of information request.2*

The existing permit system is not equipped to prevent land conflict. Companies that do not
carry out the necessary consultation with communities are operating without
accountability. Communities should not find out that their land and forests have been

granted to companies when it is too late to take action to prevent it.

211 Hans Nicholas Jong, Public access to Indonesian plantation data still mired in bureaucracy, Mongabay, March 8, 2018.
https://news.mongabay.com/2018/03/public-access-to-indonesian-plantation-data-still-mired-in-bureaucracy/ (accessed
February 11, 2019).
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IV. International Human Rights Law

Indonesia is obligated under international human rights law to protect the rights of
Indigenous people through its regulatory frameworks and ensure that victims of abuses
have access to redress. This includes the rights of Indigenous people to maintain their
cultural institutions and traditional livelihoods. Companies have responsibilities under

human rights law to respect Indigenous peoples’ rights in their business operations.

Right to Culture and to Participation for Indigenous Peoples

The United Nations Declaration on the Rights of Indigenous Peoples was adopted by the
UN General Assembly in 2007.212 Although not a treaty, the UN considers this declaration to
be “an important standard for the treatment of indigenous peoples that will undoubtedly
be a significant tool towards eliminating human rights violations against the planet’s 370
million indigenous people and assisting them in combating discrimination and
marginalization.” It says that states should prohibit “any action which has the aim or

effect of dispossessing [indigenous peoples] of their lands, territories or resources.”23

The Declaration recognizes the rights of Indigenous peoples, as a collective and as
individuals, to the full enjoyment of all rights under international human rights law.2
Indigenous peoples have the right to maintain their distinct political, legal, economic,
social, and cultural institutions.2s States have the duty to provide effective mechanisms to
prevent and provide redress for any actions that deprive Indigenous peoples of “their
integrity as distinct peoples, or of their cultural values” or dispossess them of their “lands,
territories or resources.”2¢ Indigenous peoples have a right to practice and revitalize their

cultural traditions and customs.2v7

212 pited Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), adopted September 13, 2007, G.A. Res.
61/295, U.N. Doc. A/RES/47/1.

213 “Frequently Asked Questions: Declaration on the Rights of Indigenous Peoples,” United Nations Permanent Forum on
Indigenous Issues, http://www.un.org/esa/socdev/unpfii/documents/FAQsindigenousdeclaration.pdf (accessed July 13,
2019).

214 UNDRIP, art. 1.

215 |bid., art. 5.

216 |bid., art. 8(2).

217 |bid., art. 11(2).
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International human rights law provides for the right to a specific way of life as part of the
right to culture.28 The International Covenant on Civil and Political Rights (ICCPR)
recognizes the right to self-determination and rights of minorities to their own culture.2»
The right to culture has been interpreted to require legal protection for particular ways of
life negatively impacted by changes to the natural environment, including such traditional

activities as fishing or hunting.22°

States have a responsibility to respect, protect, and promote the rights of Indigenous
peoples. In particular, the right to participate in decision making in matters that would
affect their rights,22t and the right to be consulted in good faith in order to obtain their free,

prior, and informed consent.222

Indigenous Peoples’ Rights to Traditional Land, Prohibition of Dispossession

Indigenous peoples’ rights are both “collective and individual.” This extends to the “lands,

territories, or resources” they “own or otherwise occupy or use.” States have a

218 Jnjversal Declaration of Human Rights (UDHR), adopted December 10, 1948, G.A. Res. 217A(lll), U.N. Doc. A/810 at 71
(1948)), art. 27; International Covenant on Economic, Social and Cultural Rights (ICESCR), adopted December 16, 1966, G.A.
Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force January 3,
1976, ratified by Indonesia on February 23, 2006, art. 15(1). For analysis, see Elissavet Stamatopoulou-Robbins, Cultural
Rights in International Law: Article 27 of the Universal Declaration of Human Rights and beyond, Series: The Universal
Declaration of Human Rights, Volume: 2 (Boston: Martinus Nijhoff, 2007); Ana Vrdoljak, ed., 7he Cultural Dimension of
Human Rights (New York: Oxford University Press, 2013).

219 International Covenant on Civil and Political Rights ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N.
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force March 23, 1976, ratified by
Indonesia on February 23, 2006, arts. 1, and 27.

220 Hyman Rights Committee, General Comment No. 23, Rights of Minorities, U.N. Doc. CCPR/C/21/Rev.1/Add.5 (1994), para.
7, https://www.refworld.org/docid/453883fco.html. International Indigenous rights case law has advanced the protection of
Indigenous rights and livelihoods. For example, the Inter-American Court of Human Rights and the African Commission on
Human and Peoples’ Rights consider that Indigenous peoples’ traditional possession of their lands means they should be
treated as having property rights over them. See Inter-American Commission on Human Rights, “Indigenous and Tribal
Peoples’ Rights over their Ancestral Lands and Natural Resources,” 2009, http://www.cidh.org/countryrep/Indigenous-
Landsog/Chap.VI.htm (accessed August 30, 2018), and “Kenya: Landmark Ruling on Indigenous Land Rights,” Human Rights
Watch news release, February 4, 2010, http://www.hrw.org/en/news/2010/02/04/kenya-landmark-ruling-indigenous-land-
rights.

221 UNDRIP, art 18.

222 UNDRIP, arts. 19 and 32; International Labour Organization (ILO), Convention concerning Indigenous and Tribal Peoples
in Independent Countries (ILO Convention No. 169), 72 ILO Official Bull. 59, entered into force Sept. 5, 1991, arts. 6, 7, 15.
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responsibility to prevent actions that dispossess Indigenous peoples of their lands,

territories, or resources and provide access to redress when they are dispossessed.223

International law recognizes Indigenous peoples’ claims to land and resources that they
possess based on “traditional ownership, traditional occupation or use, or which they
have otherwise acquired.”22¢ The UN Committee on Economic, Social and Cultural Rights, a
treaty monitoring body, stated in a general comment that governments should “take
measures to recognize and protect the rights of indigenous people to own, develop,
control and use their communal lands, territories and resources.”225 The Declaration on the
Rights of Indigenous Peoples acknowledges Indigenous peoples’ right to own, use,
develop and control these traditional “lands, territories and resources.”22¢ The Declaration
ensures that states give legal recognition and protection to these “lands, territories and
resources” to prevent and redress “any action which has the aim or effect of
dispossessing [Indigenous peoples and individuals] of their lands, territories or

resources.”227

International human rights law also protects every person’s rights to an adequate standard
of living, including to food and to housing.228 The ICCPR states that, “in no case may a
people be deprived of its own means of subsistence.”229The Universal Declaration of
Human Rights refers to the right to property, stating, “[e]veryone has the right to own

property, alone as well as in association with others and no one shall be arbitrarily

223 UNDRIP, art. 8.

224 UNDRIP, art. 26(2). The UN committee that monitors compliance with the International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD), stated that “governments which fail to recognize and respect indigenous
customary land tenure are guilty of racial discrimination.” It thus called on all states “to recognize and protect the rights of
indigenous peoples to own, develop, control and use communal lands, territories and resources and where they have been
deprived of their lands and territories traditionally owned or otherwise inhabited or used without their free and informed
consent, to take steps to return these lands and territories.” UN Office of the High Commissioner for Human Rights, General
Recommendation No. 23: Indigenous Peoples (Fifty-first session, 1997).

225 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment 21, Right of everyone to take part in
cultural life, U.N. Doc. E/C.12/GC/21, para. 36.

226 UNDRIP, art. 26(1).

227 UNDRIP, art. 8.

228 |CESCR, art. 11(1). The ICESCR contains provisions related to forced eviction and the right to housing. In particular, article
2(1) obliges states to use “all appropriate means” to promote the right to adequate housing.

229 |CCPR, art. 1(2).
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deprived of his or her property.”23° Several human rights conventions also protect against

discrimination with respect to property (including on the basis of sex).z!

Importantly, international human rights protections on housing or property do not hinge on
individuals holding formal title to land or property. The UN Committee on Economic, Social
and Cultural Rights stated that rights protections apply whether or not individuals hold
formal title: legal security of tenure “takes a variety of forms, including ... occupation of
land or property,” and “[n]otwithstanding the type of tenure, all persons should possess a
degree of security of tenure which guarantees legal protection against forced eviction,

harassment and other threats.” 232

Rights to Food, Water, Health and an Adequate Standard of Living

The International Covenant on Economic, Social and Cultural Rights guarantees the right to
secure one’s livelihood and an adequate standard of living.233 The Covenant and other
international human rights treaties and standards ensure the right to available, accessible,
and adequate food=#4 and the right to water23s as an aspect of the right to an adequate
standard of living.23¢ The right to water entitles everyone to have access to sufficient, safe,

acceptable, physically accessible, and affordable water for personal and domestic use.237

230 UDHR, art. 17.
231 International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), adopted December 21, 1965,
G.A. Res. 2106 (XX), annex, 20 U.N. GAOR Supp. (No. 14) at 47, U.N. Doc. A/6014 (1966), 660 U.N.T.S. 195, entered into force
January 4, 1969, ratified by Indonesia on June 25, 1999, art. 5(d)(v); Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW), adopted December 18, 1979, G.A. res. 34/180, 34 U.N. GAOR Supp. (No. 46) at 193,
U.N. Doc. A/34/46, entered into force September 3, 1981, ratified by Indonesia on September 13, 1984, arts. 15 and 16.

232 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 4, The right to adequate housing,
U.N. Doc. E/1992/23, annex llI, art. 114 (1991), para. 8(a).

233 |CESCR, art. 11(1).

234 The right to food is recognized under article 25 of the UDHR, and under article 11 of the ICESCR as interpreted by the UN
CESCR, General Comment No. 12, Right to adequate food, (Twentieth session, 1999), U.N. Doc. E/C.12/1999/5 (1999).

235 |CESCR art. 11(1); CESCR, General Comment No. 15, The Right to Water, U.N. Doc. E/C.12/2002/11, adopted January 20,
2003; UN General Assembly, “The human right to water and sanitation,” Resolution 64/292 (2010), A/64/L.63/Rev.1 and
Add.1, http://www.un.org/es/comun/docs/?symbol=A/RES/64/292&lang=E; UN General Assembly, “The human rights to
safe drinking water and sanitation,” Resolution 70/169 (2015), U.N. Doc. A/RES/70/169. Domestic use is understood to
include drinking, sanitation, bathing, washing clothes, and cooking. See Human Rights Council, “The human right to safe
drinking water and sanitation,” Resolution 18/1, (2007),
http://ap.ohchr.org/documents/dpage_e.aspx?si=A%2FHRC%2FRES%2F18%2F1 (accessed July 13, 2019).

236 |CESCR, art. 11.

237 CESCR, “Substantive Issues Arising in the Implementation of the International Covenant on Economic, Social and Cultural
Rights,” General Comment No. 14, The Right to the Highest Attainable Standard of Health, E/C.12/2000/4 (2000), para. 2,
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/40do09901358boe2c1256915. (accessed July 13, 2019)
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The right to health obligates states to recognize and take steps to fulfill “the right of
everyone to the enjoyment of the highest attainable standard of physical and mental
health.”238 It imposes on states the responsibility to ensure “an adequate supply of safe
and potable water and basic sanitation; the prevention and reduction of the population's
exposure to harmful substances ... or other detrimental environmental conditions that
directly or indirectly impact human health.”239

Right to Redress, including Restitution or Just, Fair, and Equitable
Compensation

Where “any actions”—state or private actors—deprive Indigenous people of their cultural
rights, states have a responsibility to take measures to prevent, and provide “redress
through effective mechanisms.” Such redress “may include restitution, developed in
conjunction with indigenous peoples, with respect to their cultural, intellectual, religious
and spiritual property taken without their free, prior and informed consent or in violation of

their laws, traditions and customs.”z24°

Where the lands of Indigenous people have been “confiscated, taken [or] occupied,” they
have the right to redress, “that can include restitution or, when that is not possible, just,
fair, and equitable compensation.”24t Compensation can take the form of “lands, territories
and resources equal in quality, size and legal status or of monetary compensation or other

appropriate redress.”242

Human Rights Responsibilities of Companies

International law recognizes that businesses have human rights responsibilities. The UN
Guiding Principles on Business and Human Rights places a responsibility on businesses to

conduct human rights due diligence to identify actual and potential adverse human rights

238 |CESCR, art. 12.

239 CESCR, General Comment No. 14, The Right to the Highest Attainable Standard of Health (Art. 12), para. 15.
240 UNDRIP, art. 11.

241 UNDRIP, art. 28(1).

242 |bid., art. 28(2).
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impacts, avoid or mitigate causing or contributing to human rights abuses through their

operations, and remediate harm when it does occur.243

The UN Guiding Principles on Business and Human Rights provide that human rights due
diligence “should be ongoing,” since “human rights risks may change over time as the
business enterprise’s operations and operating context evolve.” When it would be
unreasonable for business enterprises to conduct due diligence for human rights impacts
across their activities, they should still identify general areas in which the risk of adverse

impacts is most significant.z4

Several other voluntary guidelines such as the UN Food and Agriculture Organization’s
Voluntary Guidelines on the Responsible Governance of Tenure of Land and the UN Basic
Principles and Guidelines on Development-Based Evictions and Displacement also
articulate business responsibility to respect human rights, mitigate adverse impacts
caused by investments, and to remedy rights violations related to land and agricultural

investments.24s

The human rights responsibilities of businesses would not just apply to the plantation
companies that grow oil palm fruit, but all companies in the supply chain downstream,
such as mills that extract palm oil from the palm fruit and companies that use palm oil-

based ingredients to manufacture their products.

243 UN Special Representative of the Secretary-General on the issue of human rights and transnational corporations and
other business enterprises, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework, U.N. Doc. A/HRC/17/31 (Mar. 21, 2011), principle 25; UN Commission on Human Rights,
“Report of the Special Representative of the Secretary-General, Annex, I.A.1,” March 2011,
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf; OECD/FAO, “OECD-FAO Guidance for
Responsible Agricultural Supply Chains,” (Paris: OECD Publishing, 2016), http://dx.doi.org/10.1787/9789264251052-en

244 UN Guiding Principles on Business and Human Rights, principle 17.

245 UN Food and Agriculture Organization (FAO), Voluntary Guidelines on the Responsible Governance of Tenure of Land,
Fisheries and Forests in the Context of National Food Security (VGGT), Rome, 2012; Committee on World Food Security,
Principles for Responsible Investment in Agriculture and Food Systems, 2014,
http://www.fao.org/fileadmin/templates/cfs/Docs1314/rai/CFS_Principles_Oct_2014_EN.pdf; UN, Large-scale land
acquisitions and leases: A set of minimum principles and measures to address the human rights challenge, December 28,
2009 (A/HRC/13/33/Add.2); Guiding Principles on Business and Human Rights: Implementing the “Protect, Respect and
Remedy” Framework (A/HRC/17/31).
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Recommendations

To Indonesian Authorities, including the Office of the President, Parliament,
Ministry of Environment and Forestry, Ministry of Agrarian and Spatial
Planning/National Land Agency, and Ministry of Home Affairs

Urgently Recognize and Protect Indigenous Peoples and their Community Rights to Land
and Forests

e Promptly enact the Rancangan Undang-Undang Pertanahan (Land Rights Bill) and
the Rancangan Undang-Undang Masyarakat Hukum Adat (Indigenous Peoples’
Rights Bill) after consultation with relevant stakeholders, including Indigenous
peoples’ and peasants’ organizations. The laws should consolidate and clarify
contradictory provisions from other laws, and:

o Streamline the process of seeking recognition for specific Indigenous
communities and their rights;

o Simplify the process of seeking recognition of hak ulayat, or communal
rights, according to Indonesian Basic Agrarian Law;

o Create a common standard for “consultations” with communities that
own or otherwise occupy or use the land proposed to be acquired for
plantations, including oil palm plantations. These standards should be
uniformly applied to all processes involved in acquiring government
permits, including environment and social impact assessments.

o Define company responsibility to provide restitution or fair, just and
equitable compensation, with detailed guidelines on how such
compensation packages should be developed, including accounting for
the specific and distinct impacts on women.

e |ssue a Presidential Instruction to implement the May 2013 Constitutional Court
decision No. 35/PUU-X/2012 on excluding traditional territories from state forest
and industrial concessions. It should include clear instructions for reforming
customary land registration procedures to ensure transparency and participation of
communities and civil society observers and create a functional grievance
mechanism accessible to the rural poor for resolution of individual land claims.
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Identify, review and amend all laws that do not comply with the May 2013
Constitutional Court decision No. 35/PUU-X/2012, which recognized Indigenous
peoples’ right to customary land.

Ensure that Indigenous women are involved in formulating policies related to
management of Indigenous peoples’ territories.

Enforce licensing regulations requiring all permits for all large-scale plantations
and relevant permits for smallholder farms to enhance traceability within the
supply chain and penalize plantations that do not comply.

Develop a consolidated online database of all existing and planned oil palm
plantations (Plantation Estate Survey and Smallholders data from Directorate
General of Estate Crops), including detailed maps and related permits such as
AMDAL, Location Permit and Right-to-Cultivate (HGU). The database should be
freely accessible with no paywalls.

Extend the mandate and provide clear support for the “One Map Initiative” to
resolve the overlapping claims between natural resource companies and
Indigenous communities, as well as the Anti-Corruption Commission’s forest sector
reform efforts.

Enforce the moratorium on government issuing new oil palm plantation permits to

avoid any new forest clearance.

Revise the Indonesian Sustainable Palm Oil (ISPO) certification system and align with
international human rights standards.

Institute a monitoring apparatus for oil palm operations and publish all monitoring
reports online and disseminate in a culturally appropriate manner.
Establish a transparent, accessible, and effective grievance mechanism based on
international standards, which is accessible to all affected communities, including
in remote villages.
Sanction oil palm plantations that fail to comply with the ISPO and other human
rights standards.
Review certification criteria and set up mechanisms to ensure traceability within
palm oil’s complex supply chains.
o Enforce regulation requiring smallholder oil palm plantations obtain
ISPO certification.
o Implement programs that would clarify and facilitate the certification
process for all plantations.
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Establish a Land Dispute Resolution Mechanism

Create, in consultation with Indigenous peoples’ organizations and other relevant
stakeholders, a high-level independent commission that includes members from
Indigenous peoples’ and peasants’ organizations. The independent commission
should have the following mandate:

o Toinvestigate, mediate, and resolve land disputes in a time-bound
manner, and ensure that rights-holders receive title to their land.

o Tointegrate the specific and distinct adverse impacts that women
experience in resolving land disputes.

o Regularly collect relevant data related to land-conflicts from different
authorities and periodically (such as annually) publish and update the
information.

Undertake a time-bound assessment of overlaps in oil palm plantation cultivation
licenses with community and Indigenous territories and publish a report.

Review proposed, ongoing, and completed resettlements to ensure those affected
were involved in planning and implementing just, fair, and equitable compensation
in accordance with international human rights standards.

National Police

Ensure law enforcement related to land disputes is impartial and transparent

Develop internal guidelines for handling land-related disputes between Indigenous
peoples or peasant communities, and state or private companies, including oil
palm plantations.

To Oil Palm Plantation Companies Operating in Indonesia, Purchasing

Companies, and Other Companies in Palm Oil Supply Chains

PT Ledo Lestari and PT Sari Aditya Loka 1 should initiate mediation with affected
communities and Indigenous peoples to resolve their longstanding grievances.
Before, during, and after this process the companies should make public all
permits and authorizations relevant to their oil palm operations, such as the HGU
to illustrate the boundaries of their respective operations.

PT Ledo Lestari and PT Sari Aditya Loka 1 should review their past practices and
offer compensation or remediation to the Indigenous peoples that were impacted.
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o PTLedo Lestari should transfer to residents title to land they have been
relocated on, fulfill written and oral promises made to residents in
Semunying Jaya village concerning adequate compensation, and
establish a community plantation (plasma) or provide an alternative
“productive business” for residents who have lost livelihoods.

o PT Sari Aditya Loka 1 should provide alternative land, community
(plasma) plantation or an alternative “productive business” to Orang
Rimba who have been impacted by their operations.

PT Ledo Lestari and PT Sari Aditya Loka 1 should engage in ongoing consultations
with all communities, including Indigenous people who are impacted by their
operations, to discuss and adopt solutions to mitigate any ongoing harm.

Ensure that companies consult with all communities who own or otherwise occupy
and use land proposed for projects, including Indigenous people and women from
their communities, in a manner that is aligned with the UN Declaration on the
Rights of Indigenous Peoples, and make reports public.

For companies operating plantations, carry out robust human rights due diligence
on the impacts of proposed, and ongoing expansion and operations of oil palm
plantations to provide just, fair, and equitable compensation in accordance with
international human rights standards.

For companies that use palm oil in their supply chains, carry out robust human
rights due diligence of palm oil supply chains to ensure that palm oil produced
under abusive conditions is not entering global supply chains.

Create and publish sustainability and grievance redress policies aligned with the
UN Guiding Principles on Business and Human Rights and the UN Declaration on
the Rights of Indigenous Peoples.

Palm Oil Importing Countries

Enact laws or regulations requiring companies to be transparent about their palm
oil supply chains.

Restrict imports from companies that have not conducted robust human rights due
diligence on their palm oil supply chains.

Restrict Crude Palm Qil (CPO) and palm kernel oil imports from exporters with
supply chains that cannot be traceable to plantation (including smallholders).
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e Urge palm oil exporting countries to strengthen environment and land acquisition
safeguards to protect local communities impacted by oil palm cultivation.

Donor Institutions and Governments

e The World Bank should ensure that the “One Map Project” resolves ongoing
disputes before any registration of such disputed land is completed.
e The World Bank and other donors should support Indonesian government efforts to

carry out reforms needed to protect community and Indigenous peoples’ rights to
land.
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