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15 February 2018

Re:  Supplementary information on Bangladesh, scheduled for review by the Committee on Economic, Social and Cultural Rights in its 63rd session

The Center for Reproductive Rights (the Center), a global legal advocacy organization with offices in Nepal, Colombia, Kenya, Switzerland and the United States, prepared this letter to assist the Committee on Economic, Social and Cultural Rights (the Committee) in its first review of the Government of Bangladesh’s (state party) compliance with the International Covenant on Economic, Social and Cultural Rights (ICESCR)
. This letter provides supplemental information and updates on the state party’s efforts to promote women’s and girls’ reproductive rights on the issue of child marriage which gives rise to a number of violations of rights protected in the ICESCR. The Center invites the Committee to refer to the Center’s publication titled Child Marriage in South Asia: Stop the Impunity (available at https://tinyurl.com/ ChildMarriageCRR) which discusses relevant international and constitutional human rights standards to ensure accountability for violations resulting from discriminatory personal laws in South Asia including Bangladesh.

I. Child Marriage in Bangladesh (Arts 2(2), 3, 10, 12 and 13)

Child marriage triggers a continuum of reproductive and sexual harms and violations that extend throughout a girls’ life, including exposure to forced and unprotected sex. The lives of girls married as children further deteriorate as a result of lack of access to reproductive health information and services which lead to unplanned and frequent pregnancies. As a signatory to ICESCR, the state party has an obligation to protect women and girls from child marriage and the continuum of harms resulting from the practice. Child marriage violates a number of rights guaranteed by the ICESCR, specifically, Articles 2(2), 3, 10, 12, and 13 by adversely affecting the health and well-being of girls, denying access to education and employment, and exposing them to greater risks of violence. 
The Committee has recognized child marriage among the “traditional practices that violate the physical integrity and human dignity of women and girls.”
 In its General Comment No. 22 on the right to sexual and reproductive health, the Committee has called on state parties to take measures to protect individuals from “harmful practices” and forms of “gender based violence” including child marriages.
 In its General Comment 14, the Committee also acknowledges that child marriage is a harmful traditional practice that affects girls’ health and calls on state parties to eliminate it.

In the past three years, other treaty-monitoring bodies (TMBs) have raised concerns on the high incidence and harmful impact of child marriages in Bangladesh. In its 2015 Concluding Observations, the Committee on the Rights of the Child (CRC Committee) expressed concern on the prevalence of child marriage despite the legal minimum age of marriage set at 21 for boys and 18 for girls.
  The CRC Committee considered child marriage as a harmful practice and called on the state party to put an end to the practice, educate key stakeholders on its negative impact on girls’ lives, and establish mechanisms to protect victims of such practices.
 In 2016, the Committee on the Elimination of All Forms of Discrimination Against Women (CEDAW Committee) called on the state party to take “immediate measures to end child marriage”
 and highlighted the discriminatory laws and provisions within the national legislation, such as different definitions of “girl child” and “boy child” in various acts.
 Further, the CEDAW Committee expressed concern on the “persistent patriarchal attitudes and discriminatory stereotypes about the roles and responsibilities of women and men in the family and in society.”
 The Human Rights Committee, in its 2017 Concluding Observations, similarly raised concerns on the country’s high rates of early marriage and recommended that the state party take “immediate measures to sharply reduce early marriage.”
 The Human Rights Committee also noted the efforts of the state party “to reduce early marriage through the approval of the child marriage restraint bill”
 while at the same time expressing concern that the same bill permits marriage before the age of 18 under “special circumstances.”
 As will be discussed in this letter, the state party has failed to fulfill its obligations under the ICESCR and address these recent recommendations of other UN TMBs. 

Aside from its international commitments, the state party together with other South Asian government made a regional commitment in 2014 to end child marriage through the adoption of the Regional Action Plan to End Child Marriage in South Asia (2015-2018).
 This action plan was spearheaded by the South Asia Initiative to End Violence Against Children (SAIEVAC) - an inter-governmental apex body of the South Asian Association for Regional Cooperation (SAARC) created to promote the protection of children’s rights in the region. Since then Bangladesh has participated in the first regional convening of representatives from SAARC member states and key stakeholders focusing on the use of the law to promote accountability to end child marriage.
 This convening held in 2014 concluded with the adoption of the Kathmandu Call for Action to End Child Marriage in South Asia, which outlines 12 steps that must be taken by governments in the region to ensure legal accountability for child marriage.

Notwithstanding these global and regional commitments, Bangladesh continues to have one of the highest child marriage rates worldwide and the highest rate of marriage of girls under the age of 15.
 Fifty-two percent of girls are married before the age of 18 and twenty two percent by the age of 15.
 The state party’s 2014 Bangladesh Demographic and Health Survey (BDHS) reported that the median age at first marriage for females is 17.2 years for those aged 20-24 years and 16.4 years for those aged 25-29.
  Although an increase of two years in the mean age at first marriage was reported in the past two decades – from 14 years in 1993 to 16 years in 2014, it still reflects the prevalence of child marriage in the country.
 As will be discussed in more depth in this letter, the prevalence of child marriage in Bangladesh is brought about by a number of factors including issues on the existing legal framework on child marriage and result in harmful and disproportionate impact on the health and well-being of girls married as children and denial of their economic and social autonomy.
A. Harmful and Disproportionate Impact of Child Marriage on Health and Well-being of Girls in Bangladesh
Child marriage is linked to higher rates of maternal mortality and morbidity and violates married and pregnant girls’ right to special protection.
 Article 10 (2) of the ICESCR recognizes that “special protection should be accorded to mothers during a reasonable period before and after childbirth”
 thereby granting special protection to pregnant women and girls before and after delivery. In its General Comment 14, the Committee recognized that the failure to reduce the maternal mortality rate is a violation of the right to health.

In Bangladesh, the maternal mortality for adolescents is double the national rate for all women of reproductive age (aged 15-49).
 In 2012, the UNFPA reported that complications arising from pregnancy and childbirth are among the main causes of death among adolescent girls between the ages of 15 and 19 in developing countries.
 Early pregnancy exposes young girls, who are not fully physically developed, to complications such as obstetric fistula, which leads to infection, incontinence and pain.
 Due to the harmful effects of early pregnancy, the World Health Organization has explicitly recommended a standard marriage age of 18 years old and empowering adolescents to delay pregnancy until 20.
 With the prevalence of child marriage as a contributing factor, Bangladesh has the highest rate of pregnancy (40%) before the age of 18 in the South Asia region.
 According to the 2014 BDHS, 31% of adolescents age 15-19 in Bangladesh have begun childbearing and six percent are pregnant with their first child.
 Those who are most affected are those adolescents living in rural areas, belonging to the lower wealth quintile, and have less education.

The Committee has also consistently recognized that lack of access to contraceptive information and services violates the right to health under Article 12 of the ICESCR,
 and that low contraceptive prevalence contributes to increased rates of unsafe abortion and maternal deaths.
 Girls married between the ages of 15-19 in Bangladesh are less likely to use contraceptive methods than married women in older age groups: only 51% of girls married between the ages of 15-19 use a method of contraception, as compared to 62% of all married women between the ages of 15-49.
 Despite the risks of early pregnancy, the reproductive health of girls married as children is also undermined by the prohibition on abortion unless required to save a woman’s life.
 While the law allows for menstrual regulation, which is performed within twelve weeks of a woman’s last menstruation without confirmation of pregnancy,
 access to such procedure is limited due to lack of facilities to provide the service, limited awareness of the service, and denials by providers.
 Girls married as children between the ages of 15-19 also have the lowest percentage (34%) on knowledge and use of menstrual regulation compared to all married women between the ages of 15-49.
  In its 2016 review of the state party, the CEDAW Committee expressed concern on the “high levels of maternal mortality, often owing to child marriage and subsequent early pregnancy, and about the criminalization of abortion, which forces women and girls to resort to unsafe abortion.”
  
Further, child marriage exposes girls to higher rates of physical and sexual violence with girls married as children and women married as girls more likely to experience domestic violence than women who marry later in life.
 Adolescent girls are also particularly vulnerable to sexually transmitted diseases as compared to their male counterparts
 and their increased vulnerability is due to a greater likelihood of sexual exploitation.
 Furthermore, early marriage exposes girls to psychosocial harms due to the loss of childhood, forced sexual relations and the denial of free will they often experience within a child marriage.
 Consequently, girls married as children report experiencing extreme depression and feelings of hopelessness.
 
B. Denial of Economic and Social Autonomy as a Result of Child Marriage
Under Article 13 of the ICESCR, the state party has an obligation to ensure that girls are provided with free access to primary education as well as equal access to secondary and higher education.
 The prevalence of child marriage in Bangladesh prevents the state party from fulfilling this obligation as women married as girls are often denied educational and employment opportunities. 

Child marriage is likely to bring about to an end to a girl’s education,
 thereby decreasing a girl’s capacity to assert her rights and freedoms. Child brides are much more likely than their unmarried peers to drop out of school and are likely to complete fewer years of education.
  This impacts their chances to succeed in the formal labor force and earn an income.
 The lack of educational and economic opportunities available to girls married as children, and women married as children makes it difficult to escape a child marriage
and traps girls in child marriages by limiting their financial, social, and physical autonomy and decision-making authority.
 The daughters of women who were married as children are at a greater risk of being married as girls themselves.
 As a result, child marriage perpetuates inter-generational cycles of poverty and absence of opportunity, hampering social and economic development in societies that tolerate it.
   

Recognizing the link between child marriage and educational opportunities, the CEDAW Committee noted in 2016 that there is a huge drop in the number of girls in school between primary and secondary levels of education with child marriage and early pregnancy as contributing factors.
 The CEDAW Committee recommended that the state party “ensure that age-appropriate education on sexual and reproductive health and rights, including responsible sexual behavior, prevention of early pregnancy and sexually transmitted infections, is integrated into curricula at all levels of education” and to “retain girls in school and adopt re-entry policies enabling young mothers who have dropped out to return to school immediately after giving birth.”

C. Issues on the Existing Legal Framework on Child Marriage
Child marriage violates fundamental rights guaranteed by the state party’s Constitution, including fundamental rights of equality before the law
 and non-discrimination on the grounds of sex,
 as well as obligations imposed on the state party by its Constitution to take steps to ensure the participation of women in all forms of national life,
 equality of opportunity for all citizens,
 and education for all children, and the obligation to undertake special measures for the advancement of women and children.
 As will be discussed in this section, notwithstanding a national legislation prohibiting child marriage, the practice persists due to gaps and inconsistencies in the law, poor implementation and obstacles to monitoring and enforcing the law, and low rates of birth and marriage registration.  

i. Gaps and Inconsistencies in the 2017 Child Marriage Restraint Act

The National Parliament of Bangladesh passed the 2017 Child Marriage Restraint Act (CMRA) on 27 February 2017, which repealed and replaced the 1929 CMRA. While the 2017 CMRA does not declare child marriages as void, it strengthened penalties for those who marry or assist the marriage of children.
 The 2017 CMRA imposes a penalty of imprisonment of up to two years and a fine of up to Tk 50,000 (USD 632) for an adult man or woman who marries a child as well as parents or guardians who promote or organize a child marriage, which is higher than the penalties previously imposed under the repealed CMRA, which were imprisonment of up to one month and/or a fine of up to Tk 1,000 (USD 12).
 

Allowing special cases of child marriage. While the 2017 CMRA increased the penalties for those involved in child marriage, the law also introduced retrogressive measures and remained silent on several existing gaps in the legal framework on child marriage. Although the 2017 CMRA maintained 18 and 21 years as the minimum legal age for marriage for women and men respectively,
 it took a step backwards by allowing child marriages without any minimum legal age in “special cases for the greater good of an adolescent” provided there is parental consent and a court order.
 The law however lacks definition of “adolescent” or what qualifies as “greater good.” Furthermore, while the provision requires the consent of the parents, it does not require any consideration of the minor’s consent. More clarity on how this provision will be interpreted and applied may be provided in its implementing rule; however, these rules have yet to be adopted.
 By permitting child marriage to take place in “special cases”, the state party has violated its obligation to prohibit all child marriages. The law exposes girls to a range of human rights violations arising from child marriage
, and runs contrary to the ESCR Committee’s calls to other state parties to ensure that domestic legislation recognizes that the minimum age of marriage is 18 for both boys and girls.
 
Lack of clarity on the primacy of the 2017 CMRA over personal laws. There is lack of clarity as to whether the 2017 CMRA will prevail over personal laws regarding the minimum age of marriage as it failed to address the inconsistencies in the various personal laws on marriage governing different religious groups e.g. Muslims, Hindus, and Christians. Personal laws in the state party consist of codified and uncodified rules, which are officially recognized, applied, and enforced by the Supreme Court of Bangladesh.
 Under Muslim personal laws, which apply to majority of the population, a girl and boy may marry when they reach puberty, which is presumed to be 15 years of age.
 Under Hindu personal laws, there is no minimum age of marriage and minors may be given in marriage by their guardian.
  Marriage among Christians is governed by the Christian Marriage Act of 1876, which sets forth a minimum age of marriage of 14 years for girls and 16 years for boys.
 Under the Special Marriage Act of 1872 which applies when either party is a Hindu, Muslim, Jewish, Buddhist, Sikh or of Jain faiths, the minimum age of marriage is 18 years for boys and 14 years for girls.
 Clearly, the existing personal laws in Bangladesh allow marriages below the age of 18. Therefore, the failure of the 2017 CMRA to harmonize and clarify its primacy over contradictory provisions of all these personal laws and its provision expressly allowing “special cases” effectively condones the practice of child marriage.
Legal status of marriages below legislated minimum age. The Committee has affirmed that states parties must take “preventive, promotive and remedial action to shield women from harmful cultural practices and norms that deny them their full reproductive rights.”
 To fulfill these obligations, the state party must ensure that girls married as children have and are able to understand their legal rights and have a legal option to leave their marriage. The 2017 CMRA however contains no provision stating that marriages below the minimum ages set forth are void ab initio, i.e. the marriages do not have any legal effect. As a result, personal laws are applicable, meaning that once performed, a child marriage is valid in accordance with personal laws and no judicial order under the 2017 CMRA can nullify the marriage. Further, even under the state party’s personal laws, limited options are available for girls married as children to terminate the marriage. Under Muslim personal laws, a girl may only repudiate a marriage before she turns 18 and provided that she was younger than 15 years of age when given in marriage by her father or guardian and that the marriage has not been consummated.
  Practically, this leaves no option for girls married as children, particularly as they often have little control over when they get married and when the marriages are consummated and generally beget children before reaching 18 years of age. Hindu personal laws do not allow divorce to take place.
  Christians are permitted to divorce under the Divorce Act of 1869.  However, the grounds for divorce are limited: while wives must prove adultery in addition to another ground which includes conversion to another religion, bigamy, incest, rape, sodomy, bestiality, desertion for two years or cruelty;
 a husband can divorce his wife on the basis of proof of adultery only.
 The limited options for termination of a marriage available under personal laws make it challenging if not nearly impossible for girls to end a child marriage. 
ii. Poor Implementation of Child Marriage Laws

Evidence suggests that the legislation prohibiting child marriage is rarely enforced
 and the state party has continued to fail to adequately implement the laws against child marriage. There is a lack of data on the number of prosecutions of persons breaching the provisions of legislation prohibiting child marriage, creating a significant barrier for assessing the impact of the legislation and efficacy of the state party’s efforts in addressing the problem of child marriage.
 Further, there is reportedly widespread complicity by local government officials in facilitating child marriages, including in some instances by accepting bribes to falsify birth certificates showing girls’ ages as over 18.

In its initial report to the ESCR Committee, the state party noted that it is “implementing a number of programs to prevent child marriages.”
 However, it did not specify what these programs are except for the “National Toll Free Helpline 109” which it reported could prevent “more than 900 child marriages.”
  While it is encouraging that the state party is taking steps to implement the law prohibiting child marriage, it is necessary that it takes concrete measures to resolve the inconsistencies and gaps in the laws regulating marriage and remove the barriers faced by girls in accessing justice. 
iii. Birth and Marriage Registration 

Birth registration is critical to enforcing laws prohibiting child marriage.
 In its review of other state parties, the Committee recommended that measures be taken to “raise awareness…about the importance of birth registration, including as a means to prevent early marriage…particularly in rural areas.”
 Other UN treaties and TMBs have also recognized that states parties are obliged to register all births, particularly as a means to eliminating child marriage.
 

Absence of birth registration means that girls lack the proof of age required to prove a violation of child marriage laws. It also poses a challenge towards monitoring the enforcement of child marriage legislation. In 2015, the CRC Committee has emphasized the importance of birth registration for the realization of the rights of children in Bangladesh and urged the state party to “[t]ake all measures necessary to increase the birth registration rate” by improving the enforcement of the Births and Deaths Registration Act and spreading awareness among parents and authorities of the importance of birth registration.
 
Traditionally, births in Bangladesh have largely gone unregistered. In 2004, the state party introduced the Births and Deaths Registration Act – requiring the registration of birth for every child within 45 days and production of birth certificates as proof of age upon marriage.
 Despite steps taken by the state party to improve rates of birth registration by introducing an online system, birth registration continues to be the exception rather than the rule in Bangladesh. The state party’s Bureau of Statistics reported in 2006 that only one in ten children under the age of five years was registered at birth.
  According to the latest BDHS, this number had only minimally risen to 20% by 2014.
  

Further, Bangladesh does not require the registration of marriages unless required under certain personal laws and the Special Marriage Act.
  Without marriage registration, it can be difficult for girls married as children to claim their rights in courts in marital disputes. While Christian and Muslim personal laws do require the registration of marriages, but due to a lack of enforcement in religious communities this is rarely adhered to.
  The Hindu Marriage Registration Act 2012 provides that registration of Hindu marriages is optional, and lack of registration will not invalidate the marriage.
 The absence of legislation mandating the registration of marriages for a majority of the population contributes to low rates of marriage registration, which in turn makes it difficult to monitor and enforce laws prohibiting child marriages.  
II. Suggested Questions and Recommendations
In light of the continued prevalence of child marriage in Bangladesh and the gravity of the fundamental human rights violations that arise from such harmful practice, the Center hopes that Committee will consider addressing the following questions to the state party:
1. What steps have been taken by the state party to ensure the effective implementation of the 2017 CMRA particularly on the minimum legal age of marriage and prosecution of perpetrators of child marriage? How does the National Toll Free Helpline 109 prevent child marriages and how many child marriages has it actually prevented?
2. What steps have been taken by the state party to address the gaps and inconsistencies in the law including clarifying the primacy of the 2017 CMRA over personal laws and repealing the provision allowing “special cases” of child marriage? 
3. What steps have been taken by the government to ensure access to effective legal remedies and support mechanisms for women and girls married as children?

4. What measures have been adopted by the state party to prevent early pregnancy and lower maternal mortality, including by ensuring girls have equitable access to contraceptive information and services and safe menstrual regulation services and abortion procedures?
5. What measures have been adopted by the state party to ensure that girls married as children are able to continue their education after marriage and childbirth?
6. What steps have been taken by the state party to ensure the universal and mandatory registration of births as provided under the law? What steps have been taken by the state party to ensure compulsory registration of all marriages?
The Center respectfully requests that the Committee consider incorporating the following recommendations in its Concluding Observations to the State Party:  
1. Take concrete steps to amend the 2017 CMRA to clarify it primacy over all personal laws and repeal the provision allowing “special cases” of marriages.
2. Take immediate steps to effectively enforce the minimum legal age of marriage and prosecution of perpetrators of child marriage as mandated under the 2017 CMRA.

3. Take specific steps to ensure access to effective legal remedies and support mechanisms for women and girls married as children. 

4. Take immediate steps to address the high rates of early pregnancy and adolescent maternal mortality, including by raising awareness on the continuum of harms of child marriage including health risks of child marriage, and ensuring girls married as children have equitable access to contraceptive information and services, and safe menstrual regulation services.
5. Take immediate steps to ensure that girls, especially those who are married and those who have children are able to continue their education.
6. Take concrete steps to ensure the universal and mandatory registration of births as provided under the law and to ensure compulsory registration of all marriages.
If you would like more information or have any questions, please contact Sara Malkani of the Center for Reproductive Rights (smalkani@reprorights.org).
Respectfully submitted, 

Center for Reproductive Rights
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