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List of Issues 
For the review by UN CESCR on the implementation by the Republic of Kazakhstan of the International Covenant on Economic, Social and Cultural Rights
Prepared by FIDH and its member-organisations 
Anti-Discrimination Centre Memorial
Public Fund “International Legal Initiative”
Kazakhstan International Bureau for Human Rights and Rule of Law
For the 62nd Pre-Sessional Working Group (03 Apr 2018 - 06 Apr 2018) 
of the CESCR
This list of issue is based on the findings of an investigative mission conducted in Kazakhstan and Kyrgyzstan in November 2017 by FIDH and its member-organisation Anti-Discrimination Centre Memorial, on a legal analysis of the Kazakh legislation, and on FIDH report «Migrant Workers in Kazakhstan : No  status, no rights», published in 2016
. It focuses on violations of the right to work and enjoy just and favourable conditions of work, the right to enjoy the highest attainable standard of physical and mental health, the right to form independent trade unions, the right to social security, to adequate standard of living and to be protected from exploitation, as well as violation of the right of children to receive a free-of-charge education.
Issue : Job discrimination against women and the banned professions (Articles 2, 3 of the  International Covenant on Economic, Social and Cultural Rights)
As one of many other former Soviet countries, Kazakhstan inherited a discriminative legislation in the labour sphere, limiting  access of women to hundreds of professions. According to the Order of the Minister of Health and Social Development of the Republic of Kazakhstan of December 8, 2015 No.944 “On approval of the list of works that prohibit the employment of workers under the age of eighteen years, the maximum standards for carrying and transporting weights by workers under the age of eighteen years, and the list of works on which the use of women's labor is prohibited, the maximum standards for lifting and manually moving heavy loads by women”
, 287 jobs are forbidden for women. 
The problem of gender pay gap was already raised by both UN CESCR (2010)
 and UN CEDAW (2014), the last, taking into account high level of unemployment among women, directly associated it with the list of prohibited professions and recommended to review it
. Moreover, the recent decision of UN CEDAW on individual case against Russia
 (2016) recognized all professional bans as discriminative and recommended to repeal them. While UN CESCR (2010) also suggested to take measures to ensure the equal opportunities for women to access higher paying employment
 , the authorities of Kazakhstan (State Report to UN CESCR, 2017) confirmed the necessity of actualization of the list of jobs banned for women, considering discriminative restrictions to work on certain professions as one of the reasons of the gender wage gap
.
Despite the recommendations of UN Committees, the recent review of the Kazakh labour legislation in 2015 did not change the discriminative provisions: neither the list of occupations banned for women was significantly reviewed, nor the Labour Code (Article 16, prov 27
).
Recommendations: 
- Repeal the list of occupations prohibited for women.
- Promote and facilitate the entry of women into previously restricted or prohibited jobs by improving working conditions and adopting appropriate temporary special measures to encourage such recruitment.
- Guarantee real access to all professions for women.
Issue : The registration system in Kazakhstan for citizens/non-citizens (Articles 1, 9, 11)
The registration system of the Republic of Kazakhstan is quite restictive and based on the place of residence (called propiska in the Soviet time), which in fact constitutes a restriction on freedom of movement and access to economic, social and cultural rights. All the following procedure -obtaining identity documents, receiving benefits, pensions, employment, education, healthcare- are inextricably tied to the registration of a place of residence. This circumstance is valid both for citizens of Kazakhstan and for foreigners, including labour migrants. A Kazakh citizen is not allowed to live without registration for more than one month, nor some categories of migrants from the Eurasian Economic Union member countries. Even more restrictive, other migrants (from Uzbekistan, Tajikistan, etc.) have to register if they stay in Kazakhstan for more than 5 days. Lack of registration at the place of residence entails administrative responsibility in the form of a fine for citizens and in the form of a fine or administrative arrest for up to 10 days for non-citizens. Such forcible attachment of people to a specific place in the age of global mobility between town and country, or inside countries of one region (Central Asia, for example) is a vestige inherited from the time of serfdom in the Russian Empire. Given the importance of migration flows to and inside Kazakhstan, the registration system requires to be reformed into a system with a simple notification of their legal address by the citizen or non-citizen.
Recommendation: Abandon the system of registration of citizens/non-citizens at the place of residence in its current form, abandon this system which links the implementation of economic, social and cultural rights to the registration at a place of residence, and replace it with a registration system based on individual identification numbers that are accesible to all citizens and some non-citizens.
Issue : The limited role of the Labour Inspection Agency (Article 7)
In Kazakhstan, working conditions can be gruelling in many economic sectors, including in agriculture and construction. While some workers can be made to work several hours in a row and their level of concentration may drop, their safety is often not guaranteed. Should there be an accident at the workplace, workers in an irregular situation (all those who did not conclude a written contract, including migrants) may not receive any assistance, nor compensation from the employer. 
The Labour Inspection Agency has very few means to fulfil its mandate. Indeed, its inspections are planned well ahead of time, can only be carried out once a year for large companies and only once every three years for small and medium enterprises. In such a context, few follow-up visits are made and small and medium enterprises, together with individuals regularly benefit from a suspension of inspection under a governmental decree (the last moratorium on inspections of small and medium enterprises lasted from 2 April 2013 to 1 January 2015) on the pretext that such inspections stunt economic growth and development of companies. The Labour Inspection Agency may also make unplanned visits, but never upon its own initiative. The Labour Code provides namely that an inspection may be conducted after a complaint has been filed or a request for one has been made. For such a request to be considered valid, it must not be anonymous. This mechanism could be particularly effective for domestic workers whose working conditions are not monitored by the Labour Inspection Agency, but assumes that workers know about this law, that they do not fear reprisals from the employers and trust the Labour Inspection Agency. Only very few complaints of this type are addressed to the Agency every year. Besides, work inspections planned ahead of time or initiated only after a complaint are carried out too rarely to identify victims of trafficking, including children. Work inspectors in Kazakhstan are also reluctant to report cases of trafficking as they consider that it falls under the remit of the Ministry of the Interior. This prevents victims from the possibility to be officially identified and protected.
Recommendations : 
- Allocate  human and financial resources to the Labour Inspection Agency for information campaigns among workers on their rights, irrespective of their legal status, and on the various existing remedies which they can access, especially the mechanism to file a complaint with the Labour Inspection Agency should there be violations of the workers' rights.
- Enhance monitoring of the conditions of work by allowing the Labour Inspection Agency to make frequent random visits to small, medium and large businesses, and by allocating it requisite financial and human resources to carry out its mandate. 
Issue : Discrimination against migrant workers (Articles 1, 2, 6, 7, 12)
Kazakhstan is a prime target for labour migration from countries such as Uzbekistan, Kyrgyzstan and Tajikistan. Migrant workers constitute an unskilled or poorly skilled workforce, they come to Kazakhstan for economic reasons in the hopes of finding work and earning better wages than what they could hope for in their own countries. However, the Government of Kazakhstan has failed to ensure that migrant workers are paid their wages regularly and without unjustified deductions and delays. In addition, the Labour Inspection Agency has been unable to enforce legal provisions relating to conditions of work and the protection of workers.
Abuse of vulnerability by employers : absence of contract and its consequences on fair remuneration, healthy working conditions and access to healthcare - Most migrant workers are employed without a written employment contract and their working conditions are not clearly stipulated. Moreover, migrant workers, even ones whose papers are in order, are often unaware of their rights at the workplace, especially with regard to paid holidays or payment for overtime. On top of the exceedingly long hours, the salaries of migrant workers in an irregular situation are far less than the average salary paid to Kazakh nationals or to migrant workers with their papers in order. Migrants in an irregular situation frequently receive their salary with excessive delays ranging from a few days to several months, particularly in agriculture where some employers only pay seasonal migrant workers at the end of the season. Employers use different means to delay payment of wages or to reduce the amount of the remuneration agreed orally prior to the start of the job. In addition, as migrant workers leave their countries for economic reasons, they may be arriving in Kazakhstan after having spent all of their savings and asked their employers for an advance payment to cover daily expenses and/or administrative fees. Debt incurred from their employers puts them in a position of dependence and some employers use that pretext to reduce their wages. Other claim to be taking all the necessary administrative measures to get the papers in order for the migrants who work for them in order to dock extra amounts from wages due. Moreover, migrant workers usually work in substandard conditions, facing excessive overtime, restriction of movement, and hazardous work without protection. At the same time, the absence of regular contract with their employers and their weak salaries make it impossible for them to benefit from any social security, including social insurance, nor for them or the members of their families. In the end, it also prevents them from claiming for an effective remedy when their labour rights, or fundamental rights, are violated. 
Abuse of vulnerability by the authorities - Migrant workers in an irregular situation mistrust the Kazakh authorities (migration police, national  security service, customs, tax service, etc.) because the latter may extort them. As they face arrest, detention and deportation due to their irregular situation (more than 11,000 migrants were deported in 2017)
, they find themselves obliged to pay. When law enforcement reaches its quota of migrants arrested for violations of migration rules (a quota set by their administration), some demand bribes from migrant workers in an irregular situation in exchange for their “protection” or at least their silence. The migration police regularly exert pressure on these migrant workers (by detaining them for several hours thereby preventing them from working) so that the latter give them money.
Absence of maternity protection for migrant women - Migrant women face specific labour violations, especially in regard to maternity protection. Due to the absence of contract with their employer and to an inexistent access to long-term medical care, they are forced to work in same conditions whether they are pregnant or not, with potential risks exposure and outcomes for themselves and their infant. Job discrimination of migrant women is usually reinforced when employers do not let them enjoy their rights to a paid maternity leave. Being responsible for their families while in migration, the difficulties migrant women face also exacerbate the vulnerability of their children, and have serious psychological and sometimes physical consequences on them. 
Recommendations : 
- Enhance monitoring of the conditions in which the migrants are working by allowing the Labour Inspection Agency to make frequent random visits to small, medium and large businesses, and by allocating it requisite financial and human resources to carry out its mandate.
- Amend the migration law to include in it the fundamental rights of all migrant workers, in accordance with the international human rights standards, such as the rights to fair and favourable working conditions (including equitable pay), safe conditions, reasonable working hours and days off and rest.
- Enable all migrants to regularize their situation lastingly in reforming the immigration and employment legislation and obtaining a work authorization without discrimination. Payment to obtain this work authorization would only be made once the first wage would have been paid, in order to avoid relationships of dependence of the migrant worker on the employer.
- Fight against corruption among the Kazakh authorities, especially law enforcement, customs, the migration police and the Labour Inspection Agency.
- Guarantee all migrant women, irrespective of their legal status, free access to sexual and reproductive healthcare, including methods of contraception, prenatal and postnatal care.
- Expand the list of beneficiaries of free medical care to all migrant workers, whether their papers are in order or not, and not only to foreign citizens with permanent residency.
- Raise employers’ awareness of their health and safety obligations to pregnant women and new mothers.
- Ensure that fees are not a barrier to accessing justice for migrant women experiencing pregnancy and maternity discrimination.
Issue : Protection of minor migrants (Articles 10, 12, 13, 14)
A great number of minor migrants who live or work in Kazakhstan are undocumented, and consequently face risks of arrest and deportation just like adults. As children and as individuals affected by migration, they are also particularly at risk of discrimination, psychological, physical, and sexual violence and abuse throughout the migration process, and need specific protection. However in Kazakhstan, they are still in a position where their access to healthcare and education, in particular, is restricted. Many migrant children do not attend school. In certain cases, they are not accepted by headmasters of schools due to the fact that they do not hold an individual identification number, even if that number is not required by law. The systematic requirement of this individual ID number can dissuade parents without work authorization and/or residency permits from signing their children up for school. In the same time, it fosters child labour, especially within families of seasonal migrants who work in the fields. Many migrants come as a family with their children to work in the fields from April-May to September-October, with children helping their parents. The lack of effective labour inspection allows these practices to persist.
Conditions for child labour are thus still existent in Kazakhstan, depriving migrant children of their childhood, interfering with their ability to attend regular school, and being mentally, physically, socially and morally dangerous and harmful for them. In addition, while a majority of migrant boys work in markets as porters, guardians of "containers" or sellers of goods, in recent years, more and more Kyrgyz girls aged 13-17 have been sent by their parents to work as nannies in the households of fellow citizens living in Kazakhstan. Not only these girls do not go to school anymore, but they also work for a low salary: they receive in average 100 US dollars a month. In addition, they are confined in households where they can be victim of sexual abuse, without any possibility to claim for protection. 
Recommendations : 
- Guarantee all children, including children of seasonal and temporary migrant workers, a free access to education, and amend Decrees No. 398 and 468 by guaranteeing this access regardless of the legal status of the children's parents.
- Impose penalties against those who employ child labour.
- Address the root causes of child labour by supporting migrant workers and members of their families through social protection schemes.
- Monitor and regularly inspect farms and construction sites where minors are employed.
- Immediately address the absence of accurate and comparable data on child domestic workers.
- Develop a preventive focus effort on child labour, with special attention to the specific needs of children in domestic work.
Issue : Slavery and violence against migrant workers, both adults and children (Article 10)
Kazakhstan is considered as a source as well as a destination country for human trafficking, victims being used for forced labour and sexual exploitation. In large cities, cases of sexual exploitation are recorded more often, while in the villages and remote areas, cases of forced labour are prevailing. Human trafficking victims often prove to be migrant workers - people from neighboring countries of Kazakhstan: Tajikistan, Uzbekistan and Kyrgyzstan. Their work is used in agriculture, construction, mining. According to a survey from Walk Free Foundation - an NGO working on modern slavery, 81600 people were victims of various forms of slavery in Kazakhstan in 2016. Victims are isolated, regularly intimidated verbally or physically by their owner, they do not receive money for their work and  live in very poor conditions. Those who manage to escape rarely turn to the police, fearing expulsion or other abuses. Cases were registered where corrupt official enforcement officers themselves were liaising a labour migrant with a buyer. In the case where a victim of trafficking still decides to appeal to law enforcement bodies, there is a high risk for him/her that the appeal will not be investigated into, or even registered.
Sometimes, children who come to migrate with their families become victims of slavery along with their parents. In practice, this means that migrant children are deprived of their birth certificates, live in premises that are often not designed for people, do not benefit from varied and sufficient food, are denied an access to education and to any medical service. Undoubtedly, such living conditions affect their condition, even after liberation from slavery: such children face health problems and a backlog in education or complete ignorance. Being in slavery has an indelible impact on their life, making them unadapted to find skilled jobs when they will be adults. Even though Kazakh authorities acknowledge the existence of human trafficking on their territory, they do not take necessary actions to fight it effectively, and deny the reality of widespread cases of both child labour and forced labour practices.
Recommendations : 
- Effectively guarantee immunity to all migrants who are victims of trafficking, should they breach migration rules, and an appropriate system of protection during investigations and judicial proceedings.
- Build capacity of all parties interested in combatting trafficking in human beings, especially enforcement officers, judges and lawyers, as well as social services staff and civil society actors in order to guarantee effective remedy to victims of trafficking.
- Enhance monitoring of the conditions in which the migrants are working by allowing the Labour Inspection Agency to make frequent random visits to farms and construction sites, and by allocating it requisite financial and human resources to carry out its mandate.
Issue : Crackdown on independent trade unions and freedom of association (Article 8)
Since the introduction of a new law on trade unions in June 2014 and a new Labour Code in November 2015, freedom of association and the situation of independent trade unions has been massively jeopardized in Kazakhstan. This law forces trade unions and their members or branches to re-register. This administrative process has been used by Kazakh authorities to liquidate independent unions, and effectively enshrine the monopolisation of State trade unions by law.
In January 2017, Kazakh authorities shut down  the Confederation of Independent Trade Unions of Kazakhstan (KNPRK) for failing to comply with the restrictive 2014 Trade Union law. In June 2017, this decision was recognized by International Labour Organization (ILO) as a clear violation of the its Convention 87 on freedom of association. 
In addition, the leaders of the Confederation and of its trade union affiliates have been subjected to judicial harassment since then. In April 2017 Nurbek Kushakbayev, Vice-President of the KNPRK, was sentenced to two and a half years in prison. In May 2017, Amin Eleusinov, President of the Oil Construction Company Workers’ Union, was sentenced to two years behind bars. Both sentences include deprivation of the right to professional and public activity for 3 years. To finish with, on July 25, 2017, a Kazakh court convicted Larisa Kharkova, head of the Confederation of Independent Trade Unions of Kazakhstan, of abuse of office. Under Ms. Kharkova’s leadership, the Confederation has publicly criticized the 2014 Law on Trade Unions and the restrictions to freedom of association in Kazakhstan. FIDH and its member-organisations fear that the above-mentioned charges have been pressed against Ms. Larisa Kharkova solely in reprisal for her defense of trade union rights. Again, this court decision is a blow to independent trade union activism in Kazakhstan, and a dangerous move towards a State denial of the fundamental right to freedom of association.
In addition, a provision of the 1995 Kazakh Constitution prohibits any financial assistance from abroad to Kazakh trade unions, despite the ILO Committee on Freedom of Association ruled that this provision is contrary to ILO Convention 87 on freedom of association, ratified by Kazakhstan.
Recommendations: 
- Put an end to all acts of harassment, including at the judicial level, against Ms. Larisa Kharkova and trade unionists in Kazakhstan.
- Immediately and unconditionally release Messrs. Nurbek Kushakbaev and Amin Eleusinov.
- Re-register the Confederation of Independent trade unions of the Republic of Kazakhstan and put an end to any form of restriction to freedom of association and expression, in accordance with international human and labour rights standards.
- Repeal legal provisions limiting freedom of association including those contained in the 2014 Law on Trade Unions.
- Remove the provision of the 1995 Kazakh Constitution prohibiting any financial assistance from abroad to Kazakh trade unions.
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