Alternative Report
ISSUES AND CHALLENGES FACED BY MUSLIM GIRLS IN SRI LANKA
for the examination of Sri Lanka’s State Party’s Fifth and Sixth Combined Periodic Report under Article 44 of the 
Convention on the Rights of the Child
SUBMITTED BY MUSLIM PERSONAL LAW REFORMS ACTION GROUP (MPLRAG) 
MPLRAG is a lobby group consisting of individual rights advocates, women's rights activists, lawyers and researchers. Our core belief is that all Muslims in Sri Lanka should have equal access to legal rights, justice and redress on matters of marriage and divorce and be treated as equal citizens under State laws and the Constitution of Sri Lanka. 
MORE INFORMATION: www.mplreforms.com 
1. BACKGROUND
Muslims in Sri Lanka constitute 10% of the population. They are governed by the general law of the land with the exception of the application of ‘personal laws’ which govern marriage, divorce and inheritance. Issues relating to Muslim children are heavily guarded by community and political actors. Reforms towards implementing international standards and providing basic protection for Muslim children are usually vehemently opposed as an interference with the ‘rights of the community’. This has led to a culture of activists and secular political actors refraining from engaging on such issues.
The law relating to marriage of Muslims is the Muslim Marriage and Divorce Act of 1957 (MMDA). There are serious concerns that the MMDA violates the rights of Muslim women and girls and limits access to justice, due process and redress. These concerns are with regard to provisions within the Act itself as well as practical problems with procedures and implementation via the Quazi court. 
The List of Issues submitted by this Committee to the State of Sri Lanka raises as its first issue inequalities faced by Muslim children in Sri Lanka. The following submission address this issue.
2. KEY ISSUES CONCERNING CHILDREN
2.1.LACK OF MINIMUM AGE OF MARRIAGE:
A primary concern emanating from the  MMDA is that it legally allows child marriage for Sri Lankan Muslims under the MMDA a Quazi (Muslim judge) can permit the marriage of a girl below 12 years. 
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Section 23 of the MMDA - ‘Notwithstanding anything insection 17, marriage contracted by « Muslim gil who has not atained the age of twelve years
hall no be registered under thi Act uness the Quazi for the area i which the gilresdes has, afer such inquiry as he may deem necessary, authorized
the registration of the marriage.”




The complaints reported to women’s organizations working at the community level, as well as Quazi courts, indicate a practice of early marriages arranged by guardians. Girls between 14 and 17 years of age, particularly in districts including Puttalam and Batticaloa have been given in marriage. In 2015 records of Muslim marriage registration in Kattankudy Division (Batticaloa District, Eastern Province) indicate that 22% of all registered marriages involved a bride below 18 years of age. This is a considerable increase from 2014 when the figure was 14%. A Right to Information request made by a lawyer on behalf of MPLRAG requesting statistics of marriage involving children from age 12 upwards in the last 5 years has not been furnished to date. 
According to women volunteers who assist affected women, one of the main reasons that husbands seek divorce from child wives are that they are “unfit for sex” and “unable to do housework”. The plight of young girls who are divorced becomes precarious.
Community level counselors, researchers and women’s groups have many documented cases of legal child marriage occurring within the Muslim community in many parts of the country, including in urban areas like Colombo. In terms of statistics there has been no widespread data collection, however data from marriage registrars indicates that the practice is prevalent. Not all Muslim marriages are registered, therefore statistics are difficult to obtain.
Some recent data from marriage registrars are as follows: 
· According to data collected by the All Ceylon Jamiyyathul Ulama (ACJU) statistics of registered marriages in Ampara District between 2011 and 2016 show that 870 marriage involving 13-18 year olds had taken place, including eight 13-years olds and thirty six 14-year olds. (Source: ACJU submission to Muslim MP’s)

· Records on Muslim marriage registration in Kattankudy indicate that in 2015 – 22% of all registered marriages were with a bride below 18 years of age. This is a considerable increase from 2014 where the figure was recorded at 14%. The practice is also evident in Colombo due to religious and cultural considerations, poverty and safety concerns often cited as its basis. (Source: Unequal Citizens study)

· Data on registered Muslim marriages from 4 Divisional Secretariats in 2 districts of the Eastern Province indicate  that over 143 cases of underage marriage had taken place in 2014, and over 118 cases in the first few months of 2015 (Source: WAN statement)

· UNICEF Sri Lanka, July 2013, ‘Emerging Concerns and Case Studies on Child Marriage in Sri Lanka’

Education of young women and girls who get married early is often discontinued, thereby significantly limiting their higher educational and economic opportunities. This compels them to be highly susceptible to grave financial difficulties in the event that husbands are unable or unwilling to provide maintenance, in case of death of husbands, polygamy, divorce or abandonment.
It has been observed that national level discussions by State actors like the Human Rights Commission and National Child Protection Authority (NCPA) on ‘zero tolerance’ for child abuse or about minimum age of marriage and teenage pregnancies fail to consider the Muslim community under the pretext that the issue is ‘too complicated’ and “too sensitive”. At the same time Muslim politicians, religious leaders, as well as some individuals and organizations in support of MMDA reforms believe that the minimum age of marriage for Muslims should be decided from within the Muslim community and mandated by the MMDA.
However, the minimum age of marriage is a contested topic even within the Muslim community and is highly subjective, dependent upon the theological viewpoint of the various parties supporting or opposing the establishment of a minimum age. Therefore, in the current context, it is unlikely that all the stakeholders in the Muslim community in Sri Lanka would agree and reach consensus on 1) raising the minimum age of marriage to 18 years and 2) deciding that the State should set the minimum age of marriage for all citizens.
The State lacks leadership and is evading responsibility
The Sri Lankan government has the primary duty to address issues faced by Muslims under the MMDA (a national law) and the Quazi court system (a domestic judicial authority governed by the Judicial Services Commission), which was established, administered and is funded by the state. It has the foremost responsibility to ensure that State laws protect the rights of citizens and does not result in discrimination and injustice. It cannot suspend the individual and fundamental rights of citizens in the name of the cultural and religious rights of any group.
On certain issues such as minimum age of marriage, the Sri Lankan government is mandated to establish an age that is suitable for all citizens and protect child rights and promote education, health and wellbeing. Putting perceived cultural and religious rights before gender equality and child rights and legally allowing for Muslim minors to be given in marriage at an earlier age and legally exempting their protection under the Constitution and Penal Code is a serious violation of this State responsibility. 
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2.2. PENAL CODE STATUTORY RAPE PROVISION EXEMPTS MARRIED MUSLIM GIRLS 
According to article 363(E) of the Sri Lankan Penal Code
 sexual intercourse with a girl below 16 years of age, with or without consent, amounts to statutory rape. However, Muslim religious leaders and politicians, during the time the Penal Code was being amended in 1995, advocated to ensure to an exception to statutory rape provisions, meant that the provision does not apply to married Muslim girls under the age of 16 and above the age of 12, unless judicially separated
. 
The current clause reads as follows: 
363. A man is said to commit " rape " who enactment has sexual intercourse with, a woman under circumstances falling under any of the following descriptions:- 
(e) with or without her consent when she is under sixteen years of age, unless the woman is his wife who is over twelve years of age and is not judicially separated from the man.
Furthermore, because there is no provision for judicial separation in the event of a talaq
, divorce (initiated by husband), the wife is required to stay at the husband’s residence for a period of up to three months (iddat period) after the first pronouncement of divorce. Women are not protected by the Penal Code provision even in the event that forced sexual intercourse (marital rape) occurs during this time. 
There have been recent efforts to amend the Penal Code to make marital rape a criminal offence, however it is unclear whether amendments would also be made to Article 363 (E) of the Penal Code to ensure that statutory rape provisions apply to all citizens regardless of marital status. 

2.3. CONSTITUTIONAL GUARANTEES OF EQUALITY DO NOT APPLY TO ‘PERSONAL LAWS’ AND BY EXTENSION TO MUSLIM GIRLS
While Article 12(2) of the 1978 Constitution of Sri Lanka states that - “No citizen shall be discriminated against on the grounds of race, religion, language, caste, sex, political opinion, place of birth or any one of such groups”, Article 16(1) of the constitution supersedes this provision with the clause “All existing written and unwritten laws valid and operative notwithstanding any inconsistencies with the preceding provisions of the (Bill of Rights) Chapter”.
The existence of Article 16 means that Muslim women and men are unable to seek remedy and redress for any violation of their fundamental rights, which occur under the MMDA. This is further restricted by Article 80(3), which prevents judicial review of Acts once passed through Parliament. Therefore despite the whole gamut of issues with regard to the MMDA, Muslims who feel discriminated against and are not treated equally before law, are not able to challenge the violations caused by the Act or its implementation, nor do they have the choice to opt out and marry under the General Marriage Registration Ordinance (GMRO or civil law) instead. 
The ongoing constitutional reforms process provides the Sri Lankan government with a timely opportunity to address exemptions like article 16 that violate the supremacy of the constitution and allow infringement of the fundamental rights of some of its citizens. Since district level consultations organized by the Public Representations Committee (PRC) began in early 2016, both men and women activists, advocates and affected persons particularly in the North and East have testified and given statements before the commissioners calling for a review of the MMDA as well as an option to marry under the GMRO. There have been extensive calls for repeal of Article 16(1), and inclusion of constitutional provisions that guarantee the rights of women and children by Muslim women from different parts of the country. It is therefore the State’s responsibility to also ensure that the new Constitution encompasses the demands articulated by the public in this regard. 
It is imperative that Constitution grants full equality and protection of fundamental rights to all its citizens, regardless of ethnicity, gender, religion or sect, in order to ensure a standard set of basic rights for all. Thus in the guise of trying to be “culturally sensitive”, failing to address human rights violations of Muslim women by deeming it to be allowed under Islamic law as selectively interpreted and articulated by a few male members of the community, is a weak excuse.  This is merely intended to disregard issues in order to avoid perceived outcry or backlash from Muslim men who want to maintain the patriarchal status quo. 



[1] Section 363 of the Penal Code of Sri Lanka.
[2] In 1995 after extensive lobby by civil society organizations including women and child rights groups, the Penal Code (Section 363) was amended for statutory rape to mean sexual intercourse with any girl below the age of 12, with or without her consent “...unless the woman is his wife who is over twelve years and not judicially separated from the man”, thereby applicable only to Muslim girls. 
[3]  UNICEF Sri Lanka, July 2013, ‘Emerging Concerns and Case Studies on Child Marriage in Sri Lanka’ http://www.unicef.org/srilanka/2013_Child_Marriage_Case_Studies.pdf

[4] Divorce initiated by husband. 
ANNEX 1
Some issues under the MMDA with regard to serious infringement of rights include (among others):
1. Legally allowing child marriage by not stipulating the minimum age of marriage for Muslims as 18 years (A Quazi can permit even the marriage of a child under the age of 12); 
2. No requirement of mandatory (and written) consent from the bride; 
3. Different conditions of divorce for men and women: 
· Only husbands are granted the right to unilateral divorce without reason; 
· Under Shafi school of jurisprudence process of divorce by wives lengthy, requiring reasons and evidence, witnesses and case hearings; 
· Under certain Shia sect’s there is no option for women to obtain a divorce on their own will, or for Quazi to give her divorce. Husband’s consent is always required; 
4. Arbitrary provision for wife and child maintenance depending on Quazi; 
5. Practice of polygamy without requirement of consent from the wife/s or wife to be as well as without verifying if husband is able to maintain; 
6. Qualified women not allowed to be marriage registrars, Quazis, jurors or Board of Quazi members. The position of Quazi is a state-salaried and tax-funded position that is allowed to discriminate against women simply on the basis of sex; 
7. No mandatory requirement of qualifications or compulsory training for Quazis. 
Muslim women’s access to justice is severely restricted in Quazi courts. Affected women have articulated in multiple forums that they are discriminated against by the sub-par Quazi court system, which is significantly different from the civil court system and doesn’t allow for clients to have legal representation. Women are often mistreated by incompetent Quazis and the jurors of the courts; not given equal treatment as their husbands; are unable to express their side without fear of being verbally abused, threatened and humiliated in courts throughout their case processes. More often than not the all-male jurors (with no qualifications) are selected by Quazis arbitrarily.
Longstanding calls for reform 
Over the past many decades, various groups especially Muslim women’s groups have been advocating and lobby for various aspects of reforms of the Muslim Marriage and Divorce Act (MMDA). Since 1970, few official attempts at reforming the MMDA to no avail. The last significant attempt was a Committee appointed by the Minister of Justice in 2009 to consider reforms to the MMDA. 
Two previous committees failed to produce any changes demonstrating the lack of commitment by leaders of the community as well as the State to address the issues of Muslim women suffered on a day-to-day basis. There are multiple media reports that the current committee deliberating reforms is split, with more conservative members wanting to recommend regressive provisions and/or leave provisions within the MMDA unchanged. It is feared that one such issue under deliberation, with the potential to be compromised on is the raising of the minimum age of marriage for Muslims to 18 without exceptions. 
RECOMMENDATION: Standard minimum age of marriage for all citizens, without exceptions 





Regardless of the number of cases, whether isolated or many, child marriage is unacceptable and for the Muslim community this needs to be addressed by removing the legal cover that MMDA accords. As per international human rights treaties, which Sri Lanka has ratified, early and forced marriage is considered a “harmful practice” that the state needs to take serious and urgent action to reduce and eliminate.





If the State determines that adolescents and children marrying before 18 years is detrimental to their health, education and wellbeing then it should apply to all children in the country irrespective of which ethnic or religious group they belong to. It is important for the Sri Lankan state to recognize and protect the rights of all citizens to enjoy his/her culture, traditions and freedom of religion. However in provisions such as establishing a minimum age of marriage – it is the responsibility of the State to ensure that child rights are not compromised in the name of culture and religion. 





The Sri Lankan government needs to challenge and counter the arguments of interlocutors and conservatives within the Muslim community, when they use Islam and Islamic practices to justify child marriage. While there is enough support within Islamic jurisprudence (see MUSAWAH Statement below to support raising age of marriage to 18 years in Muslim contexts) the State is the primary duty bearer of protecting child rights of all children and this issue must be dealt with as establishing one age for all.





RECOMMENDATION 


Penal Code Section 363 (e) must be amended to remove the words “unless the woman is his wife who is over twelve years of age and is not judicially separated from the man” which creates an exemption from the protection of provided by the statutory rape provision to Muslim girls who are between 12 and 16 years and are married. 





RECOMMENDATION 


Repeal Article 16(1) of the Constitution and introduce judicial review of legislation in the nnew constitution to ensure equality to Muslim girls. 








� � HYPERLINK "https://www.colombotelegraph.com/wp-content/uploads/2017/03/reforms-to-the-Muslim-Marriage-and-Divorce-Act-.pdf" �https://www.colombotelegraph.com/wp-content/uploads/2017/03/reforms-to-the-Muslim-Marriage-and-Divorce-Act-.pdf� 


� https://mplreforms.com/unequal-citizens-study/


� � HYPERLINK "http://www.adaderana.lk/news/36624/wan-seeks-repeal-of-article-16-of-lankan-constitution-as-it-hurts-muslim-women" \l "sthash.914dXxXD.dpuf" �http://www.adaderana.lk/news/36624/wan-seeks-repeal-of-article-16-of-lankan-constitution-as-it-hurts-muslim-women#sthash.914dXxXD.dpuf� 


� � HYPERLINK "http://www.unicef.org/srilanka/2013_Child_Marriage_Case_Studies.pdf" \h � �� HYPERLINK "http://www.unicef.org/srilanka/2013_Child_Marriage_Case_Studies.pdf" �http://www.unicef.org/srilanka/2013_Child_Marriage_Case_Studies.pdf


�


�  Section 363 of the Penal Code of Sri Lanka


� In 1995 after extensive lobby by civil society organizations including women and child rights groups, the Penal Code (Section 363) was amended for statutory rape to mean sexual intercourse with any girl below the age of 12, with or without her consent “...unless the woman is his wife who is over twelve years and not judicially separated from the man”, thereby applicable only to Muslim girls.


� Divorce initiated by husband.
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