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Introduction

1. This paper presents a summarised version of UNHCR’s position on the continued  protection needs of individuals from Kosovo.   Designed for the purpose of a specific meeting
, it does not purport to represent the myriad of protection challenges in Kosovo nor all the nuances of  various detailed UNHCR analyses
 which also evolve with the situation and which should be consulted whenever a state determines an asylum application.

General Guiding Principles

2. Asylum seekers from Kosovo should have access to refugee status determination procedures and their cases should be carefully considered and determined on an individual basis in accordance with the applicable criteria for refugee status. In cases where refugee claims under the 1951 Convention are rejected, but the need for  protection on other grounds exist, consideration should be given to providing other available forms of protection where the merits and circumstances of the case warrant.

3. In considering applications for asylum from persons originating from Kosovo, asylum countries may be inclined to assess whether an internal relocation alternative is available for them in other parts of the FRY. In light of the circumstances faced in Serbia and Montenegro by internally displaced persons from Kosovo (especially Romas), UNHCR would advise that it is highly unlikely that such internal displacement offers an adequate or reasonable alternative to seeking asylum.

Kosovo Albanians

4. In general, the vast majority of Kosovo Albanians who originate from places in  Kosovo where their ethnic group constitutes a majority can return without experiencing individual protection problems. For them the previous situation of systematic discrimination, harassment and persecution no longer exists. However, notwithstanding the positive changes, there still will be individual Kosovo Albanians in need of international protection because of their special circumstances or because of the prevailing precarious and volatile security situation which affects them in a particularly serious manner.

· Kosovo Albanians who originate from areas where they constitute an ethnic minority face serious security problems.  UNHCR advises against the forced return of Kosovo Albanians from Serb-dominated areas since they would return to displacement without being able to reach their homes.

· Kosovo Albanians in mixed marriages and persons of mixed ethnicity face serious protection problems in Kosovo and their situation is in many respects more precarious than those affecting members of homogenous minority families as they frequently end up being excluded and vulnerable to physical attack from both of the ethnic groups in which they have a lineage.  They warrant special consideration during the status determination procedure and should not be returned to Kosovo.

· Persons perceived to have been associated with the Serbian Regime after 1990 require special attention and their arguments should be given due weight in the status determination procedure. 

· Persons with special protection needs. UNHCR would urge that States continue to provide international protection for Kosovars who have suffered particularly serious and traumatising experiences.  The following groups of persons fall under this category:  persons who were tortured or incarcerated by the Serb regime in Kosovo during the years of crises and conflict; victims or witnesses of serious violations of human rights and humanitarian law who have demonstrably been traumatised by their experience and require to remain outside Kosovo for continued attention or other valid reason; victims of sexual violence. 

· Vulnerable Groups.  As returns should not only be in safety, but also under conditions of dignity, UNHCR considers that some vulnerable persons may deserve exemption from forced return on humanitarian grounds until special and co-ordinated arrangements can be put in place to facilitate their return. The following non-exhaustive list of persons falling under this category is of particular concern: chronically ill persons whose condition requires specialised medical intervention; severely handicapped persons (including their care givers) whose well-being depends on a specialised support system; unaccompanied elderly persons who have no relatives or any other form of societal support in Kosovo; separated children who have no relative or care-giver in Kosovo.

Minorities

5. The term “minority” is used to describe groups of persons who are in a numerical minority situation in the location from where they originate, regardless of their status elsewhere in Kosovo or the Federal Republic of Yugoslavia. This situation applies also to Kosovo Albanians who originate from areas in Kosovo where they constitute a minority.

6. In view of the dangers they may be exposed to solely on the basis of their ethnic background, and since return in the case of all these groups is currently unsustainable, UNHCR advises that in no circumstances should members of these minorities be directly or indirectly compelled, unduly influenced, induced or encouraged to return to Kosovo. While certain minority groups are better tolerated in Kosovo than others
, there is a prevailing insecurity which affects all minority groups. In consideration of their continued need of international protection, UNHCR’s position thus remains that in cases where applications for asylum are rejected, consideration should be given to providing members of minority groups other available forms of protection.

7. The predominant factor that should be borne in mind when assessing cases from Kosovo’s minority groups is the danger to their physical security in Kosovo.  Whilst some stabilisation has been noted
, continued fears about security  mean that few minorities have returned to Kosovo.  The volatile nature of the overall situation compounded with serious incidents of violence, the constant stress of humiliation and isolation in minority communities cannot be underestimated.

8. Minorities also experience severe curtailments on their freedom of movement and other severe limitations on access to public education, health and social services, reconstruction of residential property, property restitution, employment and other income generating opportunities as well as in the use of their language.

9. A number of effective measures in these areas must be put in place before their situation improves and sustainable returns can occur in conditions of safety and dignity.  Focus of UNHCR and the international community therefore continues to be on the creation of conditions conducive to a potential return so as to give refugees and internally displaced persons, a real element of informed choice.  There is an essential link between conditions faced by those communities remaining in Kosovo and the return prospects of those that have been displaced.  Efforts to improve the situation of those who remain are a necessary precursor and litmus test before potential returnees can effectively exercise their rights.

Ethnic Albanians from Southern Serbia

10. In the last few months, there have been a number of positive developments in the area of Southern Serbia that have allowed for the return of internally displaced persons in Kosovo to their place of origin in the Presevo Valley.  The voluntary return of individuals in this region as well as the return of those rejected in a fair and judicious asylum procedure can therefore take place with no major protection concerns as for their physical or legal protection.  However, in order to make this return sustainable, persons returning to the Ground Safety Zone should receive assistance, if and when appropriate, so to enable them to face the rudimentary living conditions, particularly with regard to accommodation.  Alleged lack of sufficient assistance has apparently led some returnees to leave again Southern Serbia after an initial return.

Refugees from fYROM

11. In spite of encouraging developments in fYROM, notably the deployment of the NATO arms-collection operation, UNHCR is not yet in a position to facilitate or promote repatriation since the security situation remains volatile. Some main  issues of concern include almost daily security incidents occurring in Skopje and Tetovo and the lack of freedom of movement in certain areas.  Both the ethnic Albanians and the ethnic Macedonians are affected by this situation, particularly in the areas where they, respectively, constitute the minority. There are even instances of internal displacement of refugees who had recently returned from Kosovo to fYROM.

12. Nevertheless, 50,000 out of some 80,000 persons who took refuge in Kosovo during the military operations in fYROM, have returned spontaneously.  For these cases, UNHCR has facilitated the provision of information, and if appropriate, assistance in obtaining documentation.  UNHCR also provides basic assistance and has increased its field presence help build confidence in conflict-affected areas thereby helping to create an environment conducive to return.  UNHCR has joined other international actors in asking that an international security presence be ensured beyond the term of the NATO arms-collection operation at the end of September.

� CAHAR plenary meeting, 19 – 21 September 2001, Strasbourg


� Key documents include: 


UNHCR position on the continued protection needs of individuals from Kosovo – March 2001


8th UNHCR/OSCE assessment of the situation of minorities in Kosovo - March to August 2001


UNHCR position paper on relocating internally as an alternative to seeking asylum – Feb. 1999
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� for example, the estimated numbers of minority communities have recently remained constant and departures have tapered off
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