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MAI N CONCLUSI ONS AND SUMVARY

In 2000 and the first half of 2001 eleven Northern states
re-lslam sed their legal system Seven of them (Bauchi,
Kebbi, Jigawa, Kano, Zanfara, Yobe, Sokoto) introduced
Shari’a Penal Codes. One (N ger) anended the existing 1960
Penal Code with provisions of Shari’a crimnal |aw, and
three others (CGonbe, Kaduna, Katsina) are expected to
enact Shari’a Penal Codes in the near future. These Penal
Codes have adopted nost of the provisions of the 1960
Penal Code, and added new provisions on the Qur’anic
of fences (huddd of f ences):

- Theft

- Unl awful sexual intercourse
- Robbery

- Defamati on

- Drinking al cohol

The Islamc |aw of hom cide and hurt al so been added (wth
as puni shnent retaliation (gisas) or nonetary conpensation

(diya)).

e Except in the states of Zanfara and N ger, where the
governnent took the initiative, the Shari’a Penal Codes
were enacted against the wish of the authorities under
strong popul ar pressure.

* The recently enacted Shari’a Penal Codes violate basic
human rights on several scores. The nobst inportant area
of conflict is that these laws prescribe for certain
of fences penalties which nust be regarded as torture or
degradi ng and i nhurman puni shnent .

e« The introduction of Islamc crimnal law is a state act
with a highly synbolic value, as becones clear from

other countries where Islamc crimnal |aw has been
adopted. It is also an irreversible process. For a
political |eader to advocate its abolition would be

political suicide. Lawers in the North are well aware
of this. As a Northern H gh Court judge explained: “The
law of huddd is a no go area.” Wat can be done,
however, is “damage control”. Qutside pressure to annul
the Shari’a Penal Codes will be ineffective and can only
| ead to antagoni sm and a defensive attitude.

e The introduction of Islamc crimnal |aw does not
necessarily mean that the harsh, mnutilating punishnments
it prescribes are actually applied. In some countries
wth Islamc crimnal law, such penalties are not
enforced. This is, for instance, the case in Libya and
Paki stan, where Islamc crimnal |aw was introduced by
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| egislation in 1973 and 1979 respectively. In other
countries, such as Sudan, these punishnments were applied
only during the first period after the introduction. It
is possible that Northern Nigeria will follow the sane
path, after the initial fervour has passed away. Wthin
the framework of Islamc law, there are sufficient |ega
possibilities to restrict and even preclude the
imposition of these penalties, e.g. by demanding very
strict standards of evidence and by allowng nany
defence pleas based on uncertainty. There are nany such
defences listed in «classical doctrine. Thus, for
i nstance, a cg::itg;;:;nz:g be sentenced to anputation
for having st m a debtor in arrears, when
his defence is that he believed the noney was owed him
This will require a nore thorough training of the police
and the Shari’a judges as well as enlightennent
canpai gns anong the population. It is inportant that
such projects and canpaigns be conducted by | ocal
or gani sati ons.

The introduction of Shari’a Penal Codes may in sone
areas be in conflict with the federal constitution. They
infringe on federal |egislative prerogatives (e.g. in
the field of evidence) and contradict the principle that
offences and their punishnents nust be founded on
witten law (nost of the Shari’a Penal Codes contain
provisions that acts and om ssions that are punishable
under the Shari’a, mnay be punished by the Shari’a
courts, even if the Penal Code does not nention them
Finally, it is a noot point whether the introduction of
Shari’a codes is a violation of section 10 of the
Constitution, which prohibits the adoption by the
Federation or the states of a state religion.

The first Shari’a Penal Codes enacted in Zanfara shows

every sign of hasty drafting: i ncorrect Cross-
ref erences, incorrect and defective wording, omssions,
and contradictions. In spite of these defects, five

ot her states have adopted the Zanfara code verbatim or
with mnor changes. The Kano Penal Code, which is
slightly di fferent, has simlar def ect s. These
inperfections in the legislation are in the first place
a result of the tine pressure under which the
preparatory commttees were forced to work. There was an
urgent political need for the introduction of a Shari’a
Penal Code, either from above (Zanfara and N ger) or
from below (the other states). A factor that also
contributed to the sloppy drafting of the codes was a
general awareness that these <codes were only of
secondary inportance and no nore than instruments to
inplement the Shari’a to which the courts could have
recourse in case of silence or anbiguity of the enacted
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| aw.

I n Septenber 2001 the Institute of Islamc Legal Studies
of Zaria University (Kaduna), wth federal backing,
initiated a project to prepare a unified Shari’a Penal
Code for the North. Its imediate aimis to create a
| arger jurisdiction of the Shari’a Penal Code, which
wi || enhance |l egal certainty and facilitate the training
of judicial staff and police personnel. Moreover, it
ainms at redressing the poor drafting. Anmong those
involved in the project are jurists who would like to
enphasise the restrictions and limtations that would
make the application of the severe Qur’anic punishnments
nore difficult. At the nonent it is difficult to say how
much weight their views carry, but it is clear that they
deserve support.

The Shari’a Penal Codes were introduced with little to
no preparation. This nmeans that the judiciary was not
trained to work with these codes. Mreover, there is a
problemin enforcing them since the police is a federal
institution and policenen are not trained, and are often
not willing, to enforce these codes conpletely.

The lax attitude of the police conbined with the
religious fervour of the population have led to the
energence of Islamc vigilante groups known as hisba
groups. In many instances these have begun to take the
law into their own hands, which has often resulted in
viol ence and disorder. The governnent is now trying to
control the situation by establishing its own hisba
groups, and instructing them to co-operate wth the
pol i ce.

One cannot enphasi se enough that the |ocal population is
often ignorant of the exact provisions of the Shari’a
and of their rights if they are tried before a Shari’a
court. It is desirable that information canpaigns be
conduct ed t hrough | ocal organisations.






1 | NTRCDUCTI ON

This study is the outcone of a three-week assignnent

carried out on behalf of the European Conmm ssion by Ruud
Peters, Professor of Islamc law, University of Ansterdam

assisted by Maarten Barends, a |law student at the sane
University. For the terns of reference, see Appendi x One.

Wthin the franework of the consultancy a two-week nission
to N geria was conducted from 11 through 24 Septenber
2001. Interviews were held in Lagos, Kano and Zaria (for
the programme, see Appendix Two). O crucial inportance
for this study was the assistance of M Mrianne Nolte
(Lagos), Gvil Society Co-ordinator for the European
Conmi ssion: W have greatly benefited from her contacts in
Lagos and Kano as well as the necessary |ogistic support

she offered us before and during our stay in N geria. The
mssion could not have been carried out wthout the
assi stance of Prof. Mihammad Tabi’ u of the Faculty of Law,

Bayero University Kano, who collected all the relevant

| egal texts and organised the four-day programe in Kano.

The comments of Ms Asma’u Joda (Wdnen Living Under Mislim
Law) were very hel pful. Finally we are very grateful to
Ms Peri Bearman of Canbridge, M\, for her editorial

conment s.

The aim of this study is to clarify and explain the
ci rcunstances and background of the recent introduction of
Islamc crimnal law in Northern N geria. In order to do
so, a brief outline is given of Islamc crimnal |aw and
its application in Northern N geria until the recent re-
introduction of Shari’a law. Then the newy introduced
Shari’a codes and their introduction will be analysed on
the basis of the relevant legal texts (for a list of the
consulted texts, see Appendix Three) and on the basis of
the interviews that we have conducted. A survey of the
events connected with the introduction of Islamc crimna
|law and sentences pronounced under the new laws is

presented in Appendix Four. In the subsequent chapters
constitutional problenms and human rights issues connected
with the introduction of Islamc crimnal law wll be
di scussed.



2 |SLAMC CRIM NAL LAW AN OVERVI EW

Classical Islamc |law cannot be conpared to a |aw code
but is rather an academ c di scourse of |egal scholars, who
offer nmany often contradictory interpretations of the
reveal ed texts. There are four Sunni schools of
jurisprudence,® each with its distinctive doctrine. The one
prevailing in Northern Nigeria is the Miliki school and
Mal i ki | egal doctrine is the principal constituent of the
Northern N gerian legal practice. Therefore the Maliki
school has been the basis for the foll ow ng expose.

What we call crimnal law falls in the Shari'a under three
separ at e headi ngs.

e Qur’anic offences and their punishnents (huddd)
e The | aw of hom cide and hurt

QG her crines punishable at the discretion of the judge
(ta zir, siyasa)

The Qur’ anic offences enbody those which nost engage non-
Muslim attention. This domain, which has a certain
synbolic function to ©present-day advocates of t he
reintroduction of the Shari'a, consists of crines
mentioned in the Qur’an, for which fixed penalties (hudid,
sing. hadd) are provided in the Shari'a. These are:

e Unlawful sexual intercourse (i.e. between persons who
are not married), zina

» Theft, sariga

* Robbery, hiraba

 Drinking of alcohol, shurb al-khanr

 Fal se accusation of unlawful sexual intercourse, gadhf.

The fixed punishnents for zind are stoning to death for
persons who are currently married or have ever contracted
a valid nmarriage. For those who have never contracted a
marriage, the punishnment is one hundred |ashes and, in
addition, banishnment for nen. Theft is to be punished by
anputation of the right hand. Robbery is punished by death
if alife has been taken, by death by crucifixion if both
lives and property have been taken, by anputation of both
the right hand and the left foot if only property has been

! These are the Mliki, the Hanafi, the
Shafi’i and the Hanbali schools; the Shiite school of
jurisprudence has been | eft out of consideration.
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taken, and by banishnent if there was only a “hold up”
wi thout further aggravation. Qadhf and drinking alcohol
are both punishable wth eighty |ashes. An essential
element with regard to the Qur’anic offences is that, if
they are formally proven, the judge has no latitude in the
choi ce of puni shnent.

The second domain, that of homcide and hurt, is one
characterised by private prosecution in the sense that the
culprit can only be sentenced and qﬁnished if the victim
or his “avengers” demand punishment.< Wiereas nost Islamc
jurists hold that the victims heirs are his avengers, the
Mal i ki school lays down that only the victinmis adult,
mal e, agnatic relatives (or in the absence of nmale
agnat es, his daughter or sister have this right
(regardl ess of whether the victimwas a man or a woman).

If homcide or hurt is conmtted intentionally, the
puni shnent is retaliation (qgisas). Thus, for homcide the
culprit may be punished by death, and for hurt causing the
| oss of linbs or senses, by inflicting the sane injury on
him at least if this is technically possible wthout
endangering the convict’s life. Another condition is that
the perpetrator’s blood price nust not exceed that of the
victim e.g. because of difference in religion.

If the death or the injury is not caused intentionally, or
if the victimor his heirs are willing to forgo puni shnent
"in kind", retaliation is then replaced by the paynent of
the blood price (diya). This is a fixed anount, and does
not depend on a person’s rank or wealth. The blood price
for the killing of a free Mislim man is one hundred
canels, one thousand dinars in gold or twelve thousand
dirhans in silver. Wnen and non-Mislins have a |ower
value. For injuries, the classical books on law contain a
tariff, according to which the anount of the blood price
for a specific injury is given as a fraction of the bl ood
price for homcide. In nost cases, not the culprit but his
"aqgila (solidarity group, i.e. his tribe, or agnatic
relatives) is obliged to pay the blood price.

2 There is one exception in MliKki | aw:
treacherous killing (qatl ghila), i.e. luring soneone
away to a deserted spot in order to kill him which

can be punished with death regardless of the stance
of the “avengers”.

® The blood price of a non-Mislim resident is
one- hal f or one-third of t hat of a Mslim
Differences in blood price based on gender are not
taken into consideration: a man can be sentenced to
death for having killed a woman.
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The third domain of Islamc crimnal law has no clearly-
defined offences. Judges have the discretionary power to
punish sinful or otherwise undesirable acts. This is
called ta zir or siyasa. In the past rulers often issued
| egislation in this field in order to restrict the freedom
of the judges. In nodern instances of codified Islamc
crimnal law we see the sanme. Usually the previously
effective penal code is incorporated in the new crimnal
code and the offences and punishnments mentioned therein
are labelled ta zir.

The application of the severe punishnents for the hadd
offences is not free of obstacles. There are several

reports according to which the Prophet Muhamrad expressed
his aversion of their application, and as a consequence,

scholars have made the application difficult. The defini-

tions of the hadd crines are very strict and exclude many
related acts that are equally undesirable. For exanple,

the hadd punishnment for theft (amputation of the right

hand) can only be applied if the stolen goods have a
certain mninum val ue (nisab) and were taken from a | ocked
or guarded place (hirz). Enbezzlenent, therefore, cannot

be punished by the hadd penalty for theft. Mreover, wth
regard to the hadd crines the rules of evidence require
either a confession, which may be wthdrawn until the
nonent of the execution of the sentence, or the testinony
of two (for unlawful sexual intercourse, four) male Miuslim
eye-w t nesses of good reputation, who also may wthdraw
their testinonies until the nonent of execution.

In addition, the slightest doubt (shubha) prevents the
application of the penalty. If a thief or soneone who
comm ts unlawful sexual intercourse had reasons to believe
that he was entitled to take the property (e.g. a creditor
with regard to the property of a debtor in arrears) or to
have intercourse with the woman in question (e.g. because
he thought he was nmarried to her, whereas the marriage
contract was void), then the fixed punishnent cannot be
i nposed. Hi storical research with regard to the Qtoman
Enpire and nineteenth-century Egypt has shown that the
nmutilating hadd punishnments were very seldom applied, if
at all. This is also true for sonme countries where Islamc
crimnal law was introduced earlier than in N geria, such
as Li bya and Paki st an.
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3 THE ENFORCEMENT OF THE SHARI'A IN NORTHERN N GER A
HI STORI CAL BACKGROUND'|

The Shari’a has always been an essential elenent of the
| egal system of Northern N geria. To the best of ny
know edge, Nigeria was the only colony where the col oni al
rulers allowed Shari’a crimnal law to be applied.
However, its application was increasingly put under the
control of the colonial admnistrative and judicial
aut horities.

When the British occupied Northern N geria, they did not,
initially, interfere wth the existing judiciary. In
accordance with the concept of indirect rule, the courts
of the alkalis (lIslamc judges, gadis) and emrs were |eft
intact and they continued to apply the Shari’a in civil

and crimnal law and in the realm of evidence and
procedure. The Emrs’ courts would also sentence persons
on the strength of siyéasa, i.e. the emr’s discretionary

power to punish sinful or wundesirable behaviour. The
Islam c courts were given the sane status as the native
courts created by the British in other regions of N geria
to apply native |law and custom This neant that the courts
in the North could apply the Shari’a as long as it was not
inconpatible with enacted, witten laws or repugnant to

4 This chapter is based on Ofori-Amankwah, E.
H (1986). Cimnal law in the Northern states of
Nigeria. Zaria, (Gaskiya Corporation, pp. 52-59;
Aguda, A and 1. Ckagbue (1991). Principles of
crimnal liability in N gerian |law |badan, Hei nemann
Educati onal Books N geria, pp. 7-17, 30-36; Ure, F.
E. O (1989). The courts and admnistration of law in
Ni geria. Enugu, Fourth D nension Publishers, pp. 70-
83; Anderson, J. N D. (1954). Islamc Law in Afri ca.
London, HM's Stationery Ofice, pp. 171-224; Abun-
Nasr, J. M (1990). “The recognition of Islamc |aw
in Nigeria as customary law. its justifications and
consequences.” Law, Society and National Ildentity in
Africa. ed. J. M A -N a.o. Buske Verlag: pp. 31-45;
Agbede, 1. O (1971). “Application of Islamc law in
Nigeria: a reflection.” N gerian Law Journal vol. 5
pp. 119-128; Tabi'u, M (1986). “Constraints in the

application of Islamc law in N geria.” Islamc |aw
in N geria: Application and teaching. S. K Rashid.

Lagos etc., Islamc Publications Bureau: 75-85; Kuno,

S. (1986). “The application of Islamc law in
Northern N geria: Problens and propsects.” I slam c
law in N geria: application and teaching. S K

Rashidi. Lagos etc., Islam c Publications Bureau: 42-

51.
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natural justice, equity and good conscience.

The introduction, in 1904, of a Crimnal Code in Northern
Nigeria did not entail the abolition of Shari’a crimnal
| aw. Section 4 of this code read:

No person shall be liable to be tried or
puni shed in any court in N geria, other than a
native tribunal, for an offence except under
the express provisions of the Code or sone
ot her Ordi nance or sone |law (..).

This section allowed native courts to try acts under
Islam c |law (qua custonmary |aw), regardl ess of whether or
not they were punishable under the Cimnal Code. The
Shari’a courts would sentence persons for unlawful sexual
intercourse (zind), although this crinme was not nentioned
in the Gimnal Code, and would try persons for hom cide,
according to Maliki law and in disregard of the rel evant
provisions of the Crimnal Code. Thus Islamc, Mliki |aw
coexisted with enacted crimnal law, a situation which

continued until 1960 with the introduction of the Penal
Code Law for Northern N geria 1959. However , t he
application of Shari’a crimnal |aw was increasingly

controll ed and cur bed by t he British col oni al
adm ni stration and judiciary.

The first domain of British interference were the hadd
penalties. Although it seens that in the early years of
colonial rule anputation was still applied as a puni shnent
for theft, the British soon abolished this and other
Islamc penalties such as stoning and crucifixion. The
Native Court Odinance of 1933 (S. 10(2)) laid down in
this regard:

Native <courts (.) my inpose a fine or
i mprisonnment (.) or may inflict any punishnent
aut horised by native |aw or custom provided it
does not involve nutilation or torture, and is
not repugnant to natural justice and humanity.

The Emrs’ courts could pronounce capital sentences.
Caning and flogging continued to be lawful punishnents,
but sentences inposing these penalti EIS had to be confirned
by the Emr or the District Oficer.® There were different
kinds of flogging. Acccording to the Shari’a, flogging
i nposed as a hadd punishnment had to be administered with a
cowhi de whi p, by soneone hol di ng sone object under his arm
so as to prevent the wuse of his full strength. The
hum liation suffered from the punishnent was intended to

> Native Court Ordinance 1933, S. 16.
12



be nore distressful than the physical suffering.

In 1951 the Native Courts Law was anended to the effect
that where the sane act amounted to an offence under a
witten law and wunder a customary law, the maxinum
puni shnent that could be given in a trial by a native
court was that prescribed by the witten |aw ® The basic
principle applied here was that guilt would be established
under native |law and subsequently the court would turn to
the CGimnal Code for guidance on the sentence. These
provi sions caused nany |egal problens, especially in the
real m of hom ci de.

Wthin the scope assigned to it by the British, Islamc
crimnal law was faithfully applied in the Northern
region. The native courts would try the hadd of fences and
cases of hurt and homcide. They could not, however,
i npose puni shnents such as anputation and death by
stoning. These penalties were commuted to inprisonnent.

The direct but controlled and restricted application of
Islamc crimnal law canme to an end in 1960 when the new
Penal Code Law for the Northern Region 1959 was brought
into effect. This Code, which remained in force until the
recent enactnent of Shari’a Cimnal Codes, included sone
provi sions that were based on Shari’a crimnal |aw or were
meant to pay respect to Muslim feelings of propriety. Thus
unl awful sexual intercourse (S. 387-388) and drinking
al cohol (S. 403) remained punishable by law for Misli ms.
Moreover, Mislim offenders could be sentenced to caning
for the hadd offences of wunlawful sexual intercourse,
defamation and drinking alcohol (S 68(2)). A final
provision that indirectly refers to the Shari’a was S. 55
(1) (d), which recognised the husband’ s right to physically
punish his wife, “such husband and wi fe being subject to
any native law or custom in which such correction is
recogni sed as |awful.”

4 THE REI NTRODUCTI ON OF SHARI " A CRI M NAL LAW

4.1 | NTRODUCTI ON

® This pronpted a 1947 decision of the West
Africa Court of Appeal which introduced a new
restriction to the application of Shari’a crimnal
| aw. The Court quashed a capital sentence pronounced
by a native court, since the offence for which the
accused had been convicted, wi | ful hom ci de,
justified the sentence according to Islamc |aw, but
was not a capital offence under the Cimnal Code
(Tsofo Gunna v. Gmaandu N. A ). This decision resulted
in new | egislation.
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On 27 January 2000 Zanfara State enacted the first Shari’a
Penal Code in Northern Nigeria. Shari’a courts had al ready
been established earlier. All this was regarded by many as
a political nove by Zanfara’s governor, Ahnmad Sani, to
enhance his popular support. The exanple of Zanfara was
followed in May by N ger State, where the government, |ike
that in Zanfara, fully supported the re-lg]amsation of
the legal system Qher Northern states, pronpted by
popul ar pressure, followed suit. In Katsina and Sokoto
Shari’a crimnal sentences were pronounced and execute%:|
(in one case anputation of the right hand was applied)

even before the introduction of a Shari’a Penal Code, on
the strength of Shari’a Courts Laws stipulating that the
Shari’a courts nust apply the provisions of the Qur’an and
Hadith (sayings and acts of the Prophet Mihanmad) and
those found in the traditional authoritative Mliki works
of |aw.

So far, eleven Northern states have introduced Shari’a
crim nal law by setting up Shari’a courts wth
jurisdiction in crimnal matters. CGonbe, Kaduna and
Katsina are reportedly still in the process of preparing
Shari’a penal codes. | have not been able to consult the
rel evant bills. Seven states (Bauchi, Jigawa, Kano, Kebbi,
Sokot o, Yobe and Zanfara) have introduced Shari’a crimnal
law by enacting conpletely new penal codes. Wth the
exception of the Kano Penal Code, these penal codes are
al rost identical copLes of the Zanfara Penal Code, the
first to be enacted.® One state (N ger) has only anended
the 1960 Penal Code to bring it into agreenent with the

 Bauchi (June 2001), Jigawa (during 2000),
Kano (Novenber 2000), Kebbi (Decenber 2000), Sokoto
(January 2001) and Yobe (April 2001).

8 Katsina: Two sentences for unlawful sexual
I ntercourse, lashing for the woman and lashing wth
i mprisonment for the man, in the town of Malunfashi
(15 and 16 Novenber 2000); sentences for drinking
al cohol (9 March 2001); also in Ml unfashi, Ahned
Tijani was sentenced to have his right eye renoved
after blinding a man in an assault. The victim of the
assault could choose between retaliation (‘an eye for
an eye’) and 50 canels (26 May 2001).

Sokoto: The punishnment of anputation of the
right hand was carried out on a person for having
stolen a goat and 6,000 Naira (7 July 2001); sentence
of anputation of the right hand pronounced for the
stealing of car parts worth US $152 (1 July 2001).

° The differences between the Kano Penal Code
and the other penal codes are mainly a mtter of
arrangenent and many of the sections are a verbatim
copy of the other.
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Shari’a by adding S. 68A summarising the law of Qur’anic
of fences (huddd), hom cide and hurt.

The reintroduction of Shari'a crimnal lawis in the first
place justified on religious grounds. Many Muslins believe
that in order to be good Mislins they nust live in an
Islamc order, enforced by the state. They argue that the
establ i shment of such an order is warranted under S. 38 of
the Constitution, guaranteeing freedom of religious
practi ce. In addition, many Muslins  welcone the
i npl emrentation of Islamc crimnal law on practica
grounds: they see it as a panacea against a w de range of
social evils, such as soaring crinme rates and corruption.
Islamc crimnal law, wth its harsh punishnents for
hom cide, grievous hurt, theft, robbery and inmmora
behavi our, is regarded as an adequate answer. For the sane
reason, nost Northern state |egislators have introduced
the possibility of inposing corporal punishment (caning)
for many other offences, considering that the deterrent
effect of such punishnent is greater than fining or
i nprisonnment. Furthernore, the Islamc judicial systemis
seen as one that dispenses fast justice, not attaching too
great a val ue on procedural technicalities.

None of the laws was introduced with an explanatory
menorandum clarifying and justifying the provisions and
the choices that were nmade during the |egislative process.
They all seem to have been drafted in great haste. This
explains the poor legislative quality of the codes wth
| apses such as faulty, sonetinmes even inconprehensible

wor di ng, i ncorrect cross references, om ssions and
contradictions. In a nunber of instances it seens that
i nconpl ete wor di ng or om ssi ons wer e i ncl uded

deliberately, as the legislators foresaw constitutional
probl ens. This, for exanple, could be why in a nunber of
penal codes the requirenents of proof with regard to the
Qur' anic puni shrent s have been omtted in clear
recognition of the fact that the law of evidence is a
federal matter (see Chapter E}. Anot her factor that may
have contributed to the deficiencies in the codes was the
feeling that the law itself was no nore than an instrunent
to introduce Islamc crimnal law and that in cases in
which the law was not clear or silent, recourse could be
had to the traditional texts of Mliki |egal doctrine.

Introduction of Shari’a Penal Codes has not put an end to
the direct enforcenent of uncodified Islamc crimnal |aw,
for nost of these codes contain articles stipulating that

any act or omission which is not specifically
nmentioned in this Shari'ah Penal Code but is
ot herwi se declared to be an offence under the
Qur'an, Sunnah and Ijtihad of the MaliKki
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School of Islamc thought shall be an offence
under this code and such act or om ssion shall
be puni shabl e:

(a) Wth inprisonnent for a term which may
extend to 5 years, or

(b) Wth caning which may extend to 50 |ashes,
or

(c) Wth fine which may extend to N5,.OO or
with any two of the above puni shnents. Lo |

There now seens to be a general awareness anong Mislim
| awyers of the North that the Shari’a Penal Codes that
have thus far been enacted are of poor |egislative
quality. Recently, the Institute for Islamc Legal Studies
of Ahmadu Bello University, in Zaria, has initiated a
project wth federal backing to work together wth
representatives of the relevant states, Islamc scholars
and common law jurists to prepare a unified penal code for
the North. Its imediate aimis to introduce one single
Shari’a Penal Code which will be wdely applied. It is
expected that this wll enhance legal certainty and
facilitate the training of judicial staff and police
personnel . Moreover, the project ains at redressing the
poor drafting. Among those involved in the project are
jurists who would like to enphasise the restrictions and
limtations that would nmake the application of the severe
Qur’ anic punishnents nore difficult. At the nonent it is
difficult to say how much weight their views carry, but it
is clear that they deserve support.

4.2 CHANGES IN THE JUDI G ARY

Al states that reintroduced Shari’a crimnal |aw have
made changes in the judicial set - up. Before the
| sl am sation, there were two sets of courts in the North:

e Mgistrate courts applying comon l|law, wth the H gh
Court as appellate court.

e Area courts (also known as alkalis’ courts), on three
| evel s, applying the Shari’a in civil and the 1960 Penal
Code in crimnal cases.

In matters of personal |aw (nmarriage, succession etc.),
appeal from decisions by area courts was open, according

10 See e.g. zanfara Penal Code, S. 92; Jigawa
Penal Code, S. 92; Bauchi Penal Code, S. 95; Yobe
Penal Code, S. 92; Kebbi Penal Code, S. 93; Sokoto
Penal Code, S. 94.
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to S. 275-277 of the Constitution, to the Shari’a Courts
of Appeal. In all other matters, regardl ess of whether or
not Islamc |law had been applied, the H gh Court was the
appel late court.

The Islam sation of the |egal system brought changes to
this system The area courts were henceforth called
Shari’a Courts (with Upper Shari’a Courts and Hi gher
Shari’a Courts) and were to adjudicate according to the
Shari’a. Since the Constitution enjoins that crimnal |aw
must be codified, the Shari’a Courts |aws of nost states
contain a provision that the state |egislator shall enact
a crimnal code and a code of crimnal procedure.

These new Shari’a Courts have jurisdiction in all civil
litigation if both parties are Miuslim and in crimnal
proceedings if the accused is Muslim The jurisdiction of
the Shari’a Courts nmay extend to non-Mislins if they
voluntarily accept this jurisdiction in a specific
pr oceedi ng.

A further nmeasure was that the jurisdiction of the Shari’a
Court of Appeal of the state was extended to all civil and
crimnal cases tried before the Lower Shari’a Courts. As
we shall see in Chapter 5, this extension of jurisdiction
has raised sone constitutional questions. According to the
Constitution, appeal to the Federal Court of Appeal from
judgenments of the State Shari’a Courts of Appeal is only
open in cases involving Miuslim personal law (S. 244(1)).
One practical consequence is that if by virtue of state
| egi slation, these Shari’a Courts of Appeal were to hear
other cases as well, these judgenents would be final as
constitutionally there is no possibility to challenge
t hem

The Shari’a Court laws stipulate that its judges nust be
| ear ned in I slamc law and t hey define their
qualifications. Mst of the, laws create institutions or
offices to advise, supervise and control the functioning
of the Shari’a Courts (e.g. a council of “ulama’, judicia
i nspectors, nuftis) or assign such powers to existing
officials (such as the Gand Kadi, i.e. the president of
the Shari’a Court of Appeal).

The Shari'a Courts shall sit in an open place, to which
menbers of the public shall have access. Regul ations shal
be enacted for in canera sessions. Persons charged wth
crimnal offences are entitled to defend thenselves in
person or by a legal practitioner of their choice.

W heard many conplaints that the changes were not
properly introduced. The judges of the new Shari’a Courts
were the sane judges who had sat in the area courts, but
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they had not been prepared nor trained to apply the
changes in the legal system Ignorance of the law of
procedure, we were told, seriously hanpered the course of
justice.

4.3 ANALYSI S OF THE CODES

The Shari’a Penal Codes enacted in Northern N geria follow
the nodels of earlier codifications of Islamc crim nal
| aw, introduced elsewhere in the Islamc world. Thi s
nmeans that they are amendnents to the previously effective
penal codes. Added are:

* Provisions on the Qur'anic offences (hudad)
* Provisions on hom cide and hurt

e Corporal punishnment (caning or flogging) as a penalty
for many ot her offences

In the following, the Zanfara Penal Code (adopted al so by
Bauchi, Jigawa, Kebbi, Sokoto and Yobe), the Kano Penal
Code and the N ger State anendnents wll be analysed. |
will highlight those points where the codes contain
contradictory provisions or deviate from classical MliKki
doctri ne.

4.3.1 Punishnents

The section listing the punishmentsIIZI i ntroduces the new
Shari’ a penalti es:

* retaliation (for hom cide and grievous hurt)
 death by stoning

e anputation of the right hand or the right hand and |eft
f oot

e caning
e blood-wit (or blood price, diya), as a conpensation for
hom ci de and hurt

In nobst codes the list is not exhaustive, as other
puni shnents are nmentioned in the sections on offences. The
Zanfara Penal Code, for instance, does not |ist death by
stoning and crucifixion in S. 93, which enunerates the
puni shnents that are allowed under the Code. Neverthel ess
these penalties are nentioned in Sections 127(b) and 153
(d). S. 93 also lists such “punishnents” as reprinand,

1 See Peters, R "The Islanization of crinmina
| aw. a conparative analysis.” Wlt des Islans 34, no.
i (1994): 246-274.

12 Zanfara Penal Code, S. 93; Kano Penal Code,
S. 92.
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public disclosure, boycot t and exhortation. These,
however, are not nentioned in the sections on special
of f ences.

4.3.2 The Qur’ anic of fences puni shabl e by | ashing

The rules with regard to the Qur’anic offences (huddd)
follow on the whole the <classical Mliki doctrine.
Drinking alcohol is nade punishable by eighty 1|ashes
(Niger State: either forty or eighty, wthout indication
as to the grounds on which the nunber of Ilashes is
sel ected) and the manufacturing, storing, trading etc. of
al cohol by f%__lty | ashes and/or a maxi mum of six nonths’
i npri sonnent. In addition, the Kano Penal Code (S
136(2)) nakes the wuse of drugs (“taking, injecting or
i nhaling any substance for the purpose of intoxication”)
puni shabl e by eighty |ashes and/or a nmaxi mum of one year’s
i nprisonnment. Fal se accusation of unl awf ul sexual
i ntercourse (gadhf) is nade puni shable by eighty | ashes.

4.3.3 Unlawful sexual intercourse (zina)

Unl awful sexual intercourse (zind) is to be punished by
death by stoning if the offender is married or has ever
been married. In other cases the penalty is one hundred
| ashes. are, in addioﬁ:éon, puni stﬁj by inprisonnment for
one year. Both the Kan and N ger™= Penal Codes |ay down
that zina (including rape) can only be proven by
confession or four wtnesses (Kano: four male or eight
female witnesses). The Zanfara Penal Code is silent in
this respect. Sodony (defined as i ntercourse by
penetration in the rectum of a man E'BL_I wonman) is regarded
as zina and punished in the sanme way.

Rape is regarded as a special case of zind and is nade
puni shable by the same punishnments, except that the Kano

13 Kano Penal Code, S. 136(1), 137; Zanfara
Penal Code, S. 149-150; N ger State Penal Code, S.
68A (2)(e).
Kano Penal Code, S. 130-31; Zanfara Penal
Code, S. 139-41; Niger State Penal Code, S. 68A

(2)(d).

15 Kano Penal Code, S. 125. Zanfara Penal Code,
S. 127 does not stipulate that the inprisonnment is
only for nen; N ger Penal Code (S. 68 (2)(c)) does
not mention inprisonnment at all.

18 Kano Penal Code, S. 127, Expl anation; Code of
Crimnal Procedure, S. 396.

7 N ger Penal Code, S. 68A (3)(b).

18 Kano Penal Code, S. 128-29; Zanfara Penal
Code, S. 130-31.
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Penal Code, following the 1960 Pepal Code, extends the
i mprisonnment for the rapist to life.l9 The Kano and Zanfara
Penal Codes also oblige the perpetrator to pay
conpensation up to the amount of the proper bride price.
The fact that rape is assimlated to zind puts wonen at a
great disadvantage. |If she reports being raped to the
police, this can easily be construed as a confession to
unl awful intercourse which nakes her l|iable to the hadd
puni shnent for zina, unless she can prove that intercourse
took place w thout her consent. Moreover, if her attacker
does not confess, her accusations against him anmount to
defamati on (gadhf, unfounded allegation of unlawful sexual
intercourse), for which she can be punished by an
addi tional eighty | ashes.

According to classical Maliki doctrine, the pregnancy of
an unmarried woman is proof of zinad. Al though the new
Penal Codes are silent on this point, this rule was
applied in a case tried in a Zanfara court. |In Septenber
2000 a pregnant girl, Bariya |brahim Magazu, an unnarried
pregnant girl, whose age was reported as seventeen by
official and thirteen by nmany other sources, was found
guilty of pre-marital sex and was sentenced to 180 | ashes,
to be admnistered on 27 January 2001, at |east 40 days
after she had had her baby. The nunber of |ashes is
conposed of one hundred for zind and eighty for
defamation. On 13 January 2001 the execution of Bariya
| brahi m Magazu’ s sentence was postponed and reduced to one
hundred |ashes as she was no longer found guilty of
defamati on (gadhf), apparently having w thdrawn her clains
against the three nen for lack of evidence. The sentence
was carried out in public on 22 January 2001, before the
expiration of forty days period after delivery.

4.3.4 Theft (sariqa)

The provisions in the new Shari’a Codes regarding theft,
for which the hadd_puni shnent of anputation of the right
hand fromthe wist'““is incurred, are also very simlar to
classical Maliki doctrine. The Kano and Zanfara Penal
Codes=~' define it as

covertly, di shonestly and w thout consent

19 Kano Penal Code, S. 126-27; Zanfara Penal
Code, S. 128-29.

20 The Kano (S. 134) and Zanfara (S. 145) Pena
Codes stipulate that in the event of subsequent
recidivismthe left foot, the left hand and the right
foot wll be anputated.

! Kano Penal Code, S. 133; Zanfara Penal Code,
S. 144,
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tak[ing] any |awful and novable property
bel onging to another, out of its place of
custody (hirz) and valued not Iess than the
m ni num stipulated value (nisab) wthout any
justification.

The mninmm stipulated value (niséab) is defined as a
“m ni mum anount of property (.) which, if stolen, shall
attract hadd punishnent,”< a circular definition which is
not of great help for a legal practitioner. In classica
Mal i ki law the unt was precisely defined in terns of
gold and sil ver. If the nisab is not assigned a nonetary
value, this may result in legal uncertainty, especially
since so nuch depends on its definition. The N ger State
Penal Code (S. 68A (2)(a)) does not adopt the Shari’a
definition, but refers to the sections on theft of the
1960 Penal Code (S. 287-290) and stipulates that the
stolen goods nust have a mninmm value of 20,000 Naira
(about US $150 when this report was witten) and nust have
been stol en from proper custody.

The Kano (S. 135) and Zanfara (S. 147) Penal Codes (but
not the N ger anendnent) also list eight defence pleas
that under classical MaliKki éjmm preclude the application
of the penalty of anputation. I f such pleas are accepted,

22 zanfara Penal Code, S. 46; Kano Penal Code,
S. 46.

22 About one gram of gold (one quarter of a
di nar of 4,25 grans) or about nine grans of silver (3
di rhans of ca. 3 grans).

“The penalty of hadd for theft shall be
remtted in any of the follow ng cases: -

(a) Wwere the offence was conmtted by
ascendant agai nst descendant;

(b) Where the offence was conmmitted between
spouses within their matrinonial hone; provided the
stolen property was not under the victims |ock and
key;

(c) Were the offence was conmtted under
ci rcunstances of necessity and the offender did not
take nore than he ordinarily requires to satisfy his
need or the need of his dependents;

(d) Wiere the offender believes in good faith
that he has a share (or a right or interest) in the
said stolen property and the said stolen property
does not exceed the share (or the right or interest)
to the equivalent of the mninmm value of the
property (nisab);

(e) Where the offender retracts his confession
bef ore execution of the penalty in cases where proof
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the offender wll be punished by inprisonnent not
exceedi ng one year and by fifty | ashes.

In sonme codes certain offences are equated with theft and
can al so be punished by anmputation. Mst Penal Codes nake
the kidnapping of a child under seven (or EEefore puberty
in sonme codes) punishable by anputation. The Zanfara
Penal Code (S. 259) has a clause inposing anputation as
the penalty for forgery of docunents if the value they
represent is nore than the nisab. The Kano Penal Code has
al so made enbezzlenent of public funds or of funds of a
bank or conpany by officials and enployees an offence
puni shable by anputation (S. 134B). The wording of the
section (here quoted verbatim is not very clear:

Wioever is a public servant or a staff of a
private sector including bank or conpany
connives with sonebody or sone other people or
hinself and stole public funds or property
under his care or sonmebody  under hi s
jurisdiction, he shall be punished wth
anputation of his right hand wist (.).

To the best of ny know edge, such offences do not fall
under the definition of theft according to classica
doctrine and cannot be regarded as a hadd crine. Another
dangerous developnent is that the defence argunents for
theft, a critical constituent of this part of the law, do
not seemto apply here.

4.3.5 Robbery (hiraba)

Robbery (hiraba) is another hadd offence punishable by

of guilt was based only on the confession of the
of f ender ;

(f) Wiere the offender returns or restitutes
the stolen property to the victim of the offence and
repents before he was brought to trial, he being a
first time of fender;

(g) Wiere the offender was permtted access to
the place of custody (hirz) of the stolen property;

(h) Wiere the victimof the offence is indebted
to the offender and is unwilling to pay, and the debt
was due to be discharged prior to the offence, and
the value of the property stolen is equal to, or does
not exceed the debt due to the offender to the extent
of the niséab.”(Zanfara Penal Code, S. 147)

2> zanfara Penal Code, S. 229, 231; Bauchi Pena
Code, S. 227, 229; Kebbi Penal Code, S. 228, 230;
Jigawa Penal Code, S. 229, 231; Yobe Penal Code, S.
229, 231.
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severe penalties. It is defined as follows:

Whoever acting alone or in conjunction wth
others in order to seize property or to commt
an offence or for any other reason voluntarily
causes or attenpts to cause to any person
death or hurt or wongful restraint or fear of
instant death or of instant hurt or of instant

wr ongf ul restraint in circunstances that
renders such person hel pless or incapable of
def endi ng himaelfﬂz| is said to commt the

of fence of hiréaba.

As in classical doctrine, the penalties are inprisonnent

for life (the nodern understanding of banishnment) if
neither property nor a life was taken, anputation of the
right hand and left f if property was taken, and death
if a life was taken. The N ger State Penal Code also

i nposes alternate anputation in cases in which grievous
hurt was inflicted during the attack. The Zanfara Penal
Code mekes a distinction between the case in which only a
|ife has been taken and the case in which both a life and
property have been taken. In conformty with the classica
doctrine, the penalty in the latter case is crucifixion.
Nowhere, however, does the Zanfara Penal Code define this
puni shnent, which is a serious omssion since the matter
is controversial in classical Mliki doctrine. Some Mali ki
authorities held that crucifixion nmeans that the convict’s
body is exposed on a cross after his having been put to
death, whereas others clainmed that the convict nust first
be crucified and then put to death. The Bauchi Penal Code
(S 156 (d)) speaks of “death by i npal enent
(crucificion)”, but does not further define the nature of
this puni shnent.

In classical Maliki doctrine, a person who has commtted
an act constituting robbery will not be punished by the
hadd penalty for hiraba if he repents and gives hinself up
to the authorities before being apprehended. He does
remai n responsi bl e, however, for any other offence (theft,
hom ci de, grievous hurt) commtted during the act. None of
t he Penal Codes contains such a provision

4.3.6 Hom cide and hurt

26 Kano Penal Code, S. 139, Zanfara Penal Code,
S. 152. The wording derives not from the Shari’a but
fromS. 296 of the Penal Code of the Northern Region
The N ger State Penal Code just refers to these
sections of robbery in the unanended PC

’ Kano Penal Code, S. 140; Zanfara Penal Code,
S. 153; N ger State Penal Code, S. 68A (2)(b).

23



The new provisions in regard to homcide and hurt follow
essentially (but not entirely) the classical nodel. The
nost inportant elenment of the classical doctrine is that
the kind of punishnent depends on the will of the victinis
next of kin, or the victimhinself in case of hurt. If_the
homici de was intentional and the victims next of kin¥ so

desire, the perpetrator wll be sentenced to suffer
retaliation, i.e. death. In case of intentional hurt, the
victim determ nes whether his attacker can be sentenced to
retaliation. In classical Shari’a, there was no public

prosecutor and the next of kin or the victimwould sue the
perpetrator. This system has not been adopted. The state
prosecutor brings the accused to trial and only at the
end, before sentencing, do the next of kin or the victim
have the opportunity to give a statenent as to whether or
not they want the accused to be sentenced to retaliation.

4.3.6.1 Intentional homcide and retaliation

The crucial question to consider in homcide cases is how
intent is defined and established, since that is the first
requirenent for a sentence of retaliatign. Cassica
Mal i ki doctrine is not very clear about it. In general,

8 The Kano and Zanfara Penal Codes define the
next of kin (waliyy al-dan) as the nmale agnatic
rel atives, which category includes three classes of
femal es: full sister whether alone [ik begrijp dit
niet en waar is ‘or’, dwz ‘whether ... or ... 7],
consangui ne sister and daughter, who are agnatised by
their brothers (S. 49). The neaning of the text is
unclear, but the last part seens to be in conflict
with classical Mliki |aw, where daughters or sisters
may only act as “avengers” in the absence of sons or
br ot hers.

2% “Homicide according to [the Malikis] is of
two kinds: intentional or by error (khata ). Hom cide
by error occurs when it is caused by an accident or
by a person who is legally not capable, or if the
perpetrator did not intend [to attack] the victim or
if the victimwas killed by an object that usually is
not lethal, such as a whip. In such cases there is no

retaliation but only the blood price. Intentiona
hom cide is everything else. A pseudo error (shibh
khata') is when a person intends to kill soneone, but

m sses [and kills sonmeone else], or if he has killed
by neans of a whip [or other instrunment] which is
usually not lethal, or strikes with his fist or with
his hand. In these cases there is retaliation. Thus,
if the perpetrator beat [sonmeone] with a rod or a
whi p, which are usually not lethal, or wi th something
heavy like a rock, or has strangled [his victin] or
24



intent is assuned if a person attacks another wth a
weapon or instrument that in general can be considered
lethal or if he attacks another in anger and the other
person dies. The new Penal Codes are somewhat anbi guous

The Kano Penal Code (S. 142) and the N ger anmendnment (S.
68A (2)(f)) essentially adopt the definition given in the
1960 Penal Code:

Wioever being fully responsible (nukallaf)
causes death (a) by doing an act wth the
intention of causing death or such hurt as is
likely to cause death; or (b) by doing an act
with know edge that he is likely by such act
to cause death; or (c) by doing a rash and
negligent act, commts the offence of cul pable
hom ci de (gatl al-"and).

The Zanfara Penal Code (S. 199), however, is clearly
i nfluenced by cl assical doctrine. It reads:

(.) whoever being a nukallaf in a state of
anger causes the death of a human being (a)
with the intention of causing death in [Read:
“or”. RP] such bodily injury as is probable or
likely to cause death with an object either
sharp or heavy; or (b) with a light stick or
whip or any other thing of that nature which
is not intrinsically likely or probable to
cause deat h, comm ts t he of f ence of
i ntentional homcide (gatl al-" and).

This is another exanple of nuddled drafting. The wording
inplies that the state of anger is a necessary condition
for proving intent. This, however, cannot have been neant
by the legislator. Interpreting it against the background
of classical Mliki doctrine, it seens that the “state of
anger” as a sign of intent is only relevant with regard to
clause (b), since in (a) intent is already indicated by
the ki nd of object used.

The penalty for intentional (or culpable) homcide
is death if the next of kin dema it, otherwise it is
paynent of the blood price (diya). Only in the case of

prevented him from eating or drinking until he died,
then there is retaliation if the [victinis] death was
i ntended. However, if he only intended to discipline,
then he nust pay the blood price. ( Abd al-Rahman al -
Jaziri, A-figh “ala al-nmadhahib al-arba a. Cairo:
n.d., vol. 5, p. 256.

30 Kano Penal Code, S. 143; Zanfara Penal Code,
S. 200; N ger State Penal Code S. 68A (2)(f);
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treacherous homicide (qgatl ghila, defined in S. 50 of both
the Zanfara and Kano Penal Codes, as “the act of luring a
person to a secluded place and killing hinf) is the next
of kin's position irrelevant, since the perpetrator can be
sentenced to death regardless of the demands of the
rel atives.

The classical Mliki |aw books specify that retaliation is
only justified if the victimis of the sane or higher
value (measured according to the blood price) than the
kiIIer,Eﬁxcept in the case that the difference is based on
gender. If a Muslimkills a Christian or a free person a
sl ave, they cannot be executed for their deeds but wll be
sentenced to pay the blood price under Mliki |aw Cases
of Mislins Kkilling Christians would fall under the
jurisdiction of the shari’a, the accused being a Mislim
However, none of the Penal Codes has included the
provision that retaliation requires that the victims
blood price be equal or higher than the Kkiller’s.
Reportedly, the rule was not applied in colonial tines but
it is not clear whether the present shari’a courts wll
continue this practice.

4.3.6.2 Blood price (diya)

If the next of kin remt both retaliation and the bl ood
price, the nurderer can be sentenced to ten years’
i mprisonment (Kano Penal Code, S. 143 (c)) wor, in
conformty with classical Maliki doctrine, to one hundred
| ashes with one year’s inprisonnent (Zanfara Penal Code,
S. 200). A difficulty inherent in the Kano and Zanfara
Penal Codes is that the anmount of blood price (diya) is
not clearly defined. S. 59 in both Penal Codes follows the
classical |aw books and sets its value at 1,000 dinars

12,000 dirhanms or 100 canels. Its value in precious netals
according to the classical neasures (over 4 KGs of gold,
or 36 KG of silver) is outrageously high, taking into
account that before 1960 the value of the blood price
varied between £ 12 and £ 60 Sterling. In the past,
governnents in the Islamc world (e.g. the Gttoman Enpire,
Egypt in the nineteenth century) would fix the value of
the blood price in local currency to enhance |ega

security). Moreover, it is not clear who determ nes what
anount nust be paid if there is a difference in value
between the stipulated amounts of gold and silver or the
one hundred camels. In classical doctrine it was the
accused who was entitled to nmake the choice. In this
respect Niger State is the only legislating body that has
opted for a practical solution: S. 68A (2)(f) sets the

31 The neans that a man can be sentenced to

death for killing a woman.
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amount of diya at 4 mllion Naira (about US $30,000 at the
time that this report was witten).

Wth regard to the law of diya (blood price) there are
some glaring contradictions in both the Zanfara and Kano
Penal Codes. Any person who has caused the death or injury
of another is liable for his victinmis blood price (diya)
regardl ess of his nens rea, i.e. regardless of whether he
is to blanme for it. Even if the killing was accidental,
and not the result of any form of negligence, the next of
kin are entitled to the blood price. This is acknow edged

in the Zanfara and Kano Penal Codes: “Woever (.) causes
the death of any other person by mstake or accident is
said to commt unintentional hom cide.”™< That nens rea is

irrelevant is in accordance with the classical doctrine,
since unintentional homicide is regarded as a tort (a

civil wong), giving rise to civil liability. This is a
strict liability arising from causation, and not from
fault. However, both the Kano and the_Zanfara Penal Codes
lay down that diya is a punishnent. This perspective
results in serious contradictions since S. 63 (ii) of both
Penal Codes stipulates: “There shall be no crimna

responsibility unless an unlawful act or om ssion is done
intentionally or negligently.” Homcide by mstake or
accident cannot be equated to killing by negligence.

Evidence for the tortious <character of diya for
unintentional homcide is that, in classical doctrine, it
is not the killer who is liable but his “aqgila, his
agnatic relatives. Although the term "&qgila is defined in
both the Kano and Zanfara Penal Codes (S. 51), the
liability of the "aqgila is not nentioned in the section on
uni ntentional hom ci de.

4.3.6.3 Hurt

The | aw regarding personal injury, or hurt, is also close
to classical theory. The voluntarily causing of hurt can
be punished by retaliation, i.e. the inflicting of the

same grievous hurt on the attacker (e.g. Dblinding,
anputation). At |east one sentence of retaliation has been
pronounced. On 26 May 2001 Ahned Tijani was sentenced in
Mal unfashi, Katsina, to have his right eye renoved after
blinding a man in an assault. The attacked was giv t he
choice between ‘an eye for an eye’ and 50 canels. Thi s
sentence was pronounced in spite of the fact that Katsina

32 Kano Penal Code, S. 144, Zanfara Penal Code,
S. 201.

33 See e.g. zZanfara Penal Code, S. 202: “Woever
commits the offence of wunintentional hom cide shal
be puni shed with the paynent of diya.”

34 AFP news summary.
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had not yet enacted a Shari’a PC.

The victimis entitled to financial conpensation if there
are no ternms for applying retaliation. This could be
because the injury was inflicted by mstake or was not
serious (i.e. not anmounting to “grievous hurt”), or
because retaliation is inpossible since infliction of a
simlar wound  wil | likely result in death. The
conpensation, diya, is fixed according to a schedule
appended to the Code. In addition, the perpetrator is
puni shed by a maxi nu f 20 |l ashes and (Zanfara) up to six
nont hs’ i nprisonnent. The distinction between hurt and
grievous hurt goes back to the Penal Code of 1960 and has
no foundation in the Shari’a. The N ger anmendnent (S. 68A
(2)(i)) only vaguely reflects the Shari’a. It does not
nmention retaliation, and only lays down that in addition
to the punishnments inposed by the Penal Code of 1960, the
convict “shall pay a sum of no less than N 10, 000.00 as
conpensation to the victim?”

4. 4 ENFORCEMENT

A serious problem with regard to the introduction of the
new Shari’a Penal Codes is that the police is a federal
institution. They are not trained to enforce the locally
enacted Penal Codes and, if they are not Mislins, may not
be willing to enforce them This had already led to
problens that were aggravated by the fact that in states
where al cohol was banned, policenen continued to drink
openly and in sone cases began to transform their police
stations into beer parlours.

Since parts of the population regarded the inposition of
an Islamc order as an instrunent to elimnate crine,
corruption and imorality, the behaviour of the police
aroused their anger. As a result of the slackness of the
police in enforcing the Shari'a, ﬁégilante groups energed,
calling thensel ves hisba groups. These groups attacked
pl aces where prostitutes were said to ply their trade and
where al cohol was sold. They took the law into their own
hands and excesses occurred on many occasi ons.

Recogni sing that these hisba groups nust be curbed if |aw

% Kano Penal Code, S. 163; Zanfara Penal Code,
S. 216.

% This refers both to the Qur’anic duty of
every individual Muslimto “enjoin what is right and
forbid what is wong” (Qr'an 3:104), and the office
of hisba, or market inspector, who, in classical
times would supervise the markets and enforce honest
tr ade.
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and order were to be maintained and also aware of the
sl ackness of the police in enforcing the Shari’a, sone
state governnents (e.g. Kano), decided to establish their
own, governnent-controlled hisba groups. The rules and
regulations of the Kano hisba commttee list mainly
religious duties, such as counselling and guiding Mislins
who are negligent in their religious duties or do not
behave as a good Muslim should. They are not authorised to
deal with crime, except in co-operation with the police.
In order to nake them recognisable to the public, they
wear a uniform
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5 THE | SLAM C PENAL CODES AND THE FEDERAL CONSTI TUTI ON
5.1 | NTRCDUCTI ON

The question of whether or not the reintroduction of
Shari’a crimnal law in the Northern states with a Miuslim
majority is constitutional is hotly debated and highly
politicised. The rel evant provi sions  of the 1999
Constitution seem to allow various interpretations. Both
the Northern states and the opponents of |slamsation of
the legal system of the North contend that there is
constitutional support for their positions. It would seem
that the Northern states have followed a policy of faits
acconplis, thus forcing the Federation to choose between
reacting to it or silently accepting the situation. So
far, the Federation has not taken any neasures. Since the
new | aws have also not yet been chall enged | udicially,aﬂ
many Northern advocates of the Shari’a codes nmintain that
the Constitution poses no problem for the introduction of
Shari’a crimnal |aw

If there are conflicts between the new penal codes and the
Constitution there are tw ways to resolve them
litigation or negot i ati on. It is clear t hat t he
i ntroduction of these codes have had an adverse effect on
the relationship between the North and the South. The
positions vis-a-vis each other have hardened, which makes
it even nore difficult to agree on a solution. Let us
consi der the options.

Possi bl e unconstitutional provisions in the new |aws can
be challenged in court. S 1.3 of the Constitution
stipulates that if any law is inconsistent wth the
provisions of the Constitution, the Constitution shal
prevail and the other law shall, to the extent of the
i nconsi stency, be void. Litigation, however, is regarded
by many in the North as both an wundesirable and an
unlikely option. It is undesirable because the issue has
becone so politicised that any tribunal having to give a
judgenment in the matter would be forced to nake a
political decision. This is all the nore serious since in
the Suprene Court the North is over-represented. Menbers
of the judiciary are concerned that this mght affect the
credibility of the judicial apparatus.

However, it is for several reasons unlikely that the
constitutional issues will be decided by the courts. The
first obst acl e IS t he requi r enent t hat t he

3 Attenpts to do so by human rights

organi sations from the South have failed on the
ground of |ack of |ocus standi.
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constitutionality of the new penal codes can only be
challenged in court by a person with |locus standi, which,
in Ngerian law, is interpreted rather strictly. ddass
actions are not admtted, so that human  rights
organi sations cannot initiate proceedings on this issue.
Until recently it has been inpossible to find a person
who was convicted under these laws and who was willing to
appeal his sentence. It seens that this unwillingness is
caused both by social pressure to accept the sentence,
since opposing it could be seen as criticismof Islam and
by the idea that they deserved the punishnment (even
anputation) and that their conscience can be at rest.
Moreover, it mght be a very lengthy process. Sone |awers
estimate that it <could take at Jleast ten vyears of
litigation in lower courts before the Supreme Court is
able to give a final decision. However, the first appea
against a sentence to a hadd penalty has now been | odged.
Oh 9 COctober 2001, Safiya Hussaini Tungar-Tudu was
sentenced to death by stoning by the Upper Sharia Court in
Gnadabawa, Sokoto State. The conviction was based on her
extra-marital pregnancy.

Negoti ation, therefore, would seemto be a better option
This would require the involvenment of all states of the
Federation. The goal would be a nodification of the
Constitution on several issues, in which all states would
give and take in order, to save in the end the Federati on.
| amnot in a position to assess the practicality of this
sol uti on.

The controversy about the constitutionality of the new
penal codes centres on four issues:

 The question of whether states my introduce a
religiously-inspired | egal system such as the Shari’a;

» The question of the position of the Shari’a within the
Ni gerian legal system especially in relation to the
constitutional provision prohibiting the adoption by the
Federation or the states of a state religion;

* The possi bl e i nfringenent on t he | egi sl ative
prerogatives of the Federation by states having
| egislated on issues of evidence in the Shari’a Penal
Codes;

e The possible violation of basic human rights guaranteed
in the Constitution.

In this chapter the first three issues will be addressed.
The fourth issue wll be discussed in the followng
chapter, taking into account also N geria s internationa
human ri ghts comm t nents.
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5.2 SHAR' A AND STATE RELI G ON

Section 10 of the Constitution reads: ‘The Governnment of
the Federation or of a State shall not adopt any religion
as State religion.” This is generally understood to nean
that neither the |egislative power nor the executive power
may in any way be used to aid, advance, foster, pronote or
sponsor a religion. Those who are opposed to the extension
of the scope of Shari’a justice naintain that the position
recently given to it by the Northern states is tantanmount
to the adoption of Islam as a state religion and,
therefore, is in co ict wwth S. 10 of the Constitution.
Many Muslim jurist and politicians, especially those
from the North, reject this argunent. They argue,
correctly as we have seen in Chapter 2, that the Shari’ a,
including Shari’a penal |aw, has been an integral part of
the Northern legal system up to 1960. In addition, they
contend that the introduction of a religiously-inspired
| aw does not anmobunt to the adoption of a state religion,
especially since the Shari’a applies only to Mislins and
not to Christians. Thirdly, they maintain that the
interpretation of S. 10 put forward by the opponents of
the re-Islamsation of the legal systemof the North is in
conflict with those sections of the Constitution (such as
S. 275-277, enpowering the states to establish Shari’'a
Courts of Appeal) that accord a special position to the
Shari’a. And, finally, they hold that freedom of religion,
as guaranteed in S. 38(1) gives Mslins the right to
practise their religion, which neans to live according to
the Shari’ a.

One could object, however, to this view, and claim that
recognition of Muslimcivil and personal law is sufficient
for Muslinse to be able to practise their religion. The
introduction of crimnal |aw necessitates an intensive
i nvol venent of the state and could be regarded as the
adoption of Islamas state religion.

5. 3 THE LEQ SLATI VE PONERS OF THE STATES

The second issue we will address is the extent of the
| egi slative powers of state governnents vis-a-vis the
Federation. Under S. 4 of the 1999 Constitution the
| egislative powers in N geria are divided between the
Federation and the states. Mtters nentioned in the
Exclusive Legislative List (appended to the Constitution)
are exclusively federal matters, while matters nentioned

% For an eloquent clarification of the Northern
position, see Adegbite, A -L. (2000). “Sharia in the
context of N geria.” The Sharia |Issue: Wrking papers
for a dial ogue. Lagos: 57-82.
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in the Concurrent Legislative List can cone under both the
| egi sl ative power of the Federation and the |egislative
power of the states. In regard to matters not nentioned in
either the Exclusive Legislative List or the Concurrent
Legislative List, only the states have the power to

| egislate. Since penal law is not nentioned in either
list, it is evident that this is the domain of state
| egi slation. Indeed, the Penal Code of 1960 was not a

federal one, but effective only in the Northern states.
However, as appears from the Exclusive Legislative List,
there are certain domains related to penal law that are
regarded as federal, such as evidence (23), the police
(45) and prisons (48). State legislation nmay not address
t hese topics.

The question we nust consider here is not whether states
may introduce their own penal |aws, but whether or not
they may introduce a religiously-inspired law like the
Shari'a. There is no controversy about the application of
the Shari'a in sone fields, such as personal law. In fact,
this is recognised by the Constitution (S. 275-277) which
authorises the states, if they require, to establish
Shari’a Courts of Appeal. These courts have jurisdiction
in matters of Islamc personal |aw. However, the first
subsection of S. 277 stipulates that the state may confer
on the courts any other jurisdiction. The precise neaning
of these words is controversial. The Northern states hold
that this clause gives the states the power to extend the
jurisdiction of these courts to other domains, whereas
others contest this and argue that the wording of the
beginning of S. 277(2) (“For the purposes of subsection
(1) of this section, the Shari'a Court of Appeal shall be
conpetent to decide...” followed by various aspects of
I slam c personal law) restricts the neaning of subsection
1 and forbids the states from <conferring other
jurisdictions on the Shari’a Courts of Appeal than matters
of personal |aw. Another argunent against the Northern
position is S. 244(1). This section lays down that the
Federal Court of Appeal is the appellate court for state
Shari’a Courts of Appeal. However, appeal to the Federal
Court of Appeal fromthe state Shari’a Courts of Appeal is
restricted to matters of Mislim personal law. In many
Nort hern states, however, the Shari’a was applied in other
domai ns than personal |aw, but qua customary |aw, and not
in its own right. This means that, as in the colonial
period, its application is restricted by the repugnancy
clause, i.e. it my only be applied if it is not in
conflict with witten laws or with natural justice, equity
and good conscience. Many Mislim | awers assert that the
Shari’a deserves a proper position in its own right and
that the Constitution, by enpowering the states to create
Shari’a Courts of Appeal, has already recognised the
special status of the Shari’a in the N gerian |egal
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system Wen, as from 1999, the Northern states enacted
laws to introduce a Shari’a court system to apply the
Shari’a, they could maintain that this was in accordance
with S. 275(1) of the Constitution.

5.4 CONFLICT WTH THE LEG SLATI VE PRERCGATI VES OF THE FEDERATI ON

A final point where sone Shari’a Penal Codes may be in
conflict with the Constitution is that the Exclusive
Legi slative List includes evidence as one of the domains
in which only the federal Ilegislature nmay enact |aws.
Neverthel ess, sone Shari’a penal codes contain provisions
with regard to evidence: The Kano Penal Code (S. 127,
expl anation), Kebbi Penal Code (S. 127), and N ger Penal
Code (S. 68A (3)(b) stipulate that four nale wi tnesses are
required to prove unlawful sexual intercourse. Since the
hadd offences in particular are subject to strict rules of
proof, the constitutional position regarding evidence is
an obstacle to the strict application of these rules, for
the federal law of evidence admts nore fornms of |[egal
proof in crimnal matters than only confession and the
testinony of two (for unlawful intercourse, four) adult
Musl im nmal es of good noral reputation. Application of the
federal rules would make the application of corporal
puni shnent for these of fences nmuch easier.
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6 THE SHARI ' A PENAL CCODES AND HUMAN Rl GHTS
6.1 NNGER A S HUMAN R GHTS OBLI GATI ONS

Chapter 1V of the Constitution of 1999 protects nost human
rights. In addition, Nogeria has commtted itself to
guarantee basic human rights in various international
contexts. The nost inportant is the world-w de context
within the franmework of the United Nations. In addition
Ni geria has pledged to abide by the human rights standards
within the framework of the Organisation of African Unity
(the African Charter of Human and Peoples’ R ghts, ACHPR)
and of the Commonwealth. In addition to the Constitution,
we wll focus on the United Nations conventions and the
ACHPR.

After the proclamation of the UDHR in 1948, which,
al though not binding upon the nenber states, set the
standards for the human rights discourse, the United
Nat i ons has successfully  formul ated a nunber of
international conventions in which human rights are
further specified and nmade binding upon the signatories.
Al t hough the sanctions on violations by the States Parties
are mnimal, these conventions are significant in that
they show the commtnent of the States Parties. N geria
has signed all of these conventions. Those relevant to
this study are: the International Covenant on Cvil and
Political Rights 1966, the Convention for the Elimnation
of Al Fornms of D scrimnation against Wnen 1979, the
Convention against Torture and OQher Cruel, I|nhuman and
Degrading Treatnment or Punishnment 1984 (henceforth CAT),
and the Convention on the Rights of the Child 1989.

The following points represent areas where the Shari’a
Penal Codes may be in conflict wth human rights:

e Introduction of penalties which can be regarded as
torture or cruel, degrading or inhuman puni shnent;

e Violation of the principle of nulla poena sine |ege;

* Violation of the principle that all persons are equal
before the | aw

e Limtation of the freedomof religion;

e Violation of the basic rights of children. (CRC Art. 1,
37, 40).

In the discussion we wll nostly refer to the Zanfara

Penal Code, which can be regarded as the nodel of nost
ot her Shari’a Penal Codes.
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6. 2 POSSI BLE CONFLI CTS
6.2.1 Torture or cruel, degrading or inhuman puni shnent

Torture or cruel, degrading or inhuman punishnment is
outl awed by both the Constitution and the CAT. They |ay
down that no person shall be subjected to torture or to
i nhuman or degrading punishnents and that states shal
take neasures to prevent public servants frqﬁ commtting
acts of torture or admnister such punishrrent.EI

Here we have one of the nobst conspicuous domains of
conflict between the new Penal Codes and human rights
principles. Few jurists would deny that anputation of
linbs and retaliation for grievous hurt such as blinding
or the pulling out of teeth are indeed a form of torture.
The sane is true in regard to death by stoning and
crucifixion (at least if the latter punishnment is taken to
nean that the convict will be killed after having been
crucified) and to certain instances of capital punishnment
in which the perpetrator'is put to death in the sanme way
as he killed his victim4 [f such puni shments cannot be
regarded as torture, then they certainly constitute cruel,
i nhuman or degrading punishnment. Many Mislim jurists,
however, would argue that these qualifications do not
apply to the Qur’anic punishnments. Since they were inposed
by God through the Qur'an, they could never be regarded as
unl awf ul

It seens highly unlikely that these punishnments wll be
renoved from the Northern Penal Codes. As one judge said:
“The hudldd are a no go area.” Instead many jurists try to
exerci se “damage control”. They want to nake use of the
restrictions that under classical Shari’a doctrine make
the application of these punishnments extrenely difficult.
In some other Islamc countries where Islamc crimnal |aw
has been introduced, such as Pakistan, such nutilating
puni shnrents have not been carried out. Their enbodinment in
the legislation has mainly a synbolic value. According to
Northern N gerian |awers, simlar results <could be
achieved in Nigeria by a better training of the judges and
i nformati on canpai gns anongst the popul ati on.

6.2.2 Nulla poena sine |ege

% Constitution, S. 34; CAT, Art. 1 (1) and 16
(1); ACHPR, Art. 5.
40 zZanfara Penal Code, S. 240. |In Novenber 2001,
a Katsina Shari’a Court sentenced Sani Yakubu Rodi to
be stabbed to death in the sane way as he had killed
his victins. At this nonent | do not know whet her the
sent enced has been carried out.
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Section 36 (12) of the Constitution stipulates that “a
person shall not be convicted of a crimnal offence unless
that offence is defined and the penalty therefore is

prescribed in a witten law” This is obviously in
conflict wth Shari’a crimnal Ilaw being enforced in
Sokoto and Katsina before Shari’a Penal Codes were
enacted. In the absence of witten law (although sone

Muslinms jurists would argue that the Shari’a is witten
law, since it is found in witten books of jurisprudence),
the judges were to have recourse to the classical Mliki
texts. However, even in those states which have enacted
Shari’a Penal Codes, the situation is wunconstitutional,
for all codes (with the exception of the Kano Penal Code)
contain a section naking punishable any act or oni ssion
that is an offence under e Shari’a even if not nentioned
in the Penal Code itself.“Y This is also patently repugnant
to the principle of S 36 (12) of thEConstitution, as
even some Northern Muslimlawers admt.

6.2.3 Equality before the | aw

One of the nost promnent principles in human rights
di scourse is that all persons are equal before the |aw and
entitled to the sanme legal protection. This principle is
enbodied in S. 42 of the Constitution. The sanme princi pllﬁI
is expressed in international human rights instrunents.
Here we wll examne whether the Shari’a Penal Codes
violate the principle of equality with regard to gender
and religion.

In the new Penal Codes there are only a few provisions
that discrinminate on the basis of gender. As in the 1960
Penal Code,® the new Penal Codes allow the physi cal
correction of a wife by her husband (Zanfara Penal Code,
S. 76 (d)) and stipulate that, because of inplied consent,

41 Zanfara Penal Code, S. 92; Jigawa Penal Code,
92; Bauchi Penal Code, S. 95; Yobe Penal Code, S. 92,
Kebbi POC, S. 93.

42 Adegbite, A -L. (2000). “Sharia in the
context of N ogeria.” The Sharia |Issue: Wor ki ng
papers for a dial ogue. Lagos: 57-82.

% Art. 14 and 26 ICCPR “All persons shall be
equal before the courts and tribunals.” “Al persons
are equal before the law and are entitled w thout any
discrimnation to the equal protection of the law”
ACHPR, Art. 3: “Every individual shall be equal
before the law, Every individual shall be entitled to
equal protection of the law.”

4 Section 55 (1) (d), subject to the condition
that such correction was |awful under customary |aw
of the spouses.
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a man is not capable of raping his wwfe in the sense of
the law. The N ger Penal Code, S. 68 (A)(3)(b) is the only
one stipulating that in the requirement for proving the
of fence of zina, the testinony of nmen is of greater value
than that of wonen. On the other hand, nmen are placed in a
di sadvant ageous position in the Kano Penal Code (S. 125),
where the punishnent for zind commtted by unmarried nen
is caning as well as inprisonnent for one year, whereas
unmarried wonen are only to be punished by caning. On the
whole, there is little gender bias in the texts of the new
Penal Codes. However, there are grounds to believe that
there is a great deal of gender bias in their enforcenent.

Wth regard to religion, it is clear that Miuslins and non-
Muslins are treated differently. However, | have not found
i nstances of discrimnation against non-Mislins, since the
Shari’a Penal Codes apply only to Muslins. In fact, this
also violates the principle of equality, but then to the
advantage of non-Mislins. For exanple, the punishnent for
certain forms of theft, anmputation for Mislins and
i mprisonment for Christians, is patently in conflict with
this principle. However, since the 1960 Penal Code also
di stingui shed between Mislins and Christians with regard
to certain offences (e.g. drinking alcohol), it would seem
that such distinctions are accepted and not regarded as an
essential violation of the equality principle.

6.2.4 Violations of the freedomof religion

One of the nost significant differences between the
Shari’a and human rights is the provision that Mislins
cannot change their religion and that, if they do, they
face a death sentence. Apostasy (ridda) also entails the
|l oss of civil rights, such as the right to be married (the
marriage of an apostate is dissolved i mediately) and the
right to hold property. However, none of the new Penal
Codes has included apostasy as a punishable offence, no
doubt because the conflict with S. 38 of the Constitution

which explicitly nentions the freedom to change one's
religion, was too glaring. This does not necessarily nean
that apostasy cannot be punished under these laws. The
Zanfara Penal Code, as we have seen, stipulates in S 92
that acts and om ssions that are punishable offences under
the Shari’a, may be punished even in the absence of a
provision in the Penal Code. It is very possible that
those who drafted the | aw had apostasy in m nd.

Since Christians are not governed by the new Shari’a Penal
Codes, they cannot be said to suffer from religious
oppressi on. However, the new codes contain sone provisions
which may affect the practice of traditional religions and
magi cal practices. Section 406 (d) of the Zanfara Penal
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Code reads:

Whoever presides at or is present at or takes
part in the worship or invocation of any juju
whi ch has been declared unlawful wunder the
provisions of Section 405 wll be punished
wi t h deat h;

The previous Section 405, to which it refers, makes the
worship or invocation of juju unlawful and explains that
“Juju” includes the worship or invocation of any subject
or being other than Allah (S.WT.). This forns part of
Sections 405 to 409 (see Appendix Five), dealing wth
magi cal practices and witchcraft. The section in alnost
identical wording was included in the 1960 Penal Code, but
with much lighter punishments. The explanation of S. 405,
which extends the neaning of juju to the “worship or
i nvocation of any subject or being other than Allah”, and
the fact that this has been nade a capital offence render
t he provisions dangerous, since they could be used agai nst
all religious practices that are un-lIslamc. The exact
purport of the section is not clear. Since the code only
addresses Muslins, the provision seens to address persons
who regard thenselves as Mislins but nevert hel ess
participate in the practices nentioned in these sections.

6.2.5 Violation of the basic rights of children

In classical Islamc law, majority begins with puberty.
The criterion is a purely physical one: it is established
by physical signs such as nenstruation and the growth of
breasts (wonen) and the appearance of hair wunder the
arnmpits and ejaculation (nen). This neans that children in
their earlyﬁéeens can be punished with nutilating hadd
puni shnents,®* and this possibility has already been proven
by the sentence on 5 July 2001 of a fifteen year old boy
to anputation for theft in Birnin Kebbi, the capital of
Kebbi state (see Appendi x Four).

Both the Zanfara and the Kano Penal Codes, follow ng the
1960 Penal Code, explicitly recognise that parents,
guardi ans, schoolnasters and nasters are entitled to
physically discipline their children, wards, pupils and
servants, as long as such castigation does not anount téﬁ
grievous hurt and is not unreasonable in kind or degree.

This seens to justify quite severe physical injury, since
the upper limt (grievous hurt) S defined as

4 Zanfara Penal Code, S. 47, 63(1), 71; Kano
Penal Code, S. 47, 62A.
46 zanfara Penal Code, S.76; Kano Penal Code, S.
76.
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emascul ati on, permanent deprivation of one of the senses,
deprivation or destruction of a nenber or joint, permnmanent
di sfi gurenent of the head and face, fracture or
di sl ocation of a bone or tooth or injuries that endanger
life or cause severe bodily pain or render the sufferer
unable to pursue his ordinary pursuits (Kano Penal Code,
S. 159; Zanfara Penal Code, S. 216).

40



7 APPENDI CES
7.1 APPEND X ONE: TERMS OF REFERENCE

STUDY ON THE INTRODUCTION OF CRIMNAL SHARI'A LAW IN
NORTHERN NI GERI A

The consultant will:

Briefly describe the role of Shari'a in the |egal
systen(s) of Northern Nigeria until the present, in order
to sketch the background against which the recent
i ntroduction of Shari'a as the source of crimnal |aw nust
be anal ysed;

Describe and analyse how Shari'a crimnal law was
i ntroduced, what |egislation has been enacted with respect
to substantive rules, the judiciary and rules of
procedure, and how this has affected the penal systemthat
was effective before the introduction of Shari'a crimnal
| aw;

Anal yse the different nethods used by the Northern states
in introducing Shari’a crimnal law as well as the
differences between the Islamc penal codes enacted by
these states and examne their conformty or departure
fromthe rules of classical Shari’a | aw

Describe and analyse how Shari’a crimnal |aw has been
applied so far and give an overview of verdicts according
to Shari’a crimnal |aw and their execution;

Briefly descri be t he controversy regar di ng t he
constitutionality of the introduction of Shari’a crimnal
| aw and anal yse and contrast the positions and argunents
of the parties in the controversy;

Anal yse how Shari’a crimnal law as introduced in Northern
Nigeria relates to internationally accepted human rights
norns and st andards.

The regional scope of the study will be dependent upon the
maki ng available by the EU coordinator of civil society
and human rights of the relevant legal texts before the
commencenent of the consultancy.
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7.2 APPENDI X TWO. PROGRAMMVE OF THE M SSI ON

Wednesday Septenber 12th (Lagos)

Prof. (Ms) Jadesol a Akande

VWnen, Law & Devel opnment Center N geria (W.DCN)

Thur sday Septenber 13th (Lagos)

Dr. (Ms) Ayesha | mam BAOBAB

M. Tunde Fagbohunle, sollicitor, Al uko & Oyebode Law Firm
Sat ur day Sept enber 15th (Kano)

Prof. Yadudu, Professor Faculty of Law, Bayero University,
Kano

Dr. (Ms) Zainab Kabir, Dept. O Political Science, Bayero
Uni versity, Kano

Hon. Attorney Ceneral of Kano State Al haji Balarabe Bello
Rogo, Mnistry of Justice, Kano

M. Abubakr B. Mahnud (SAN) & Justice Patricia Mahnud
Sunday Sept enber 16th (Kano)
Prof. Sani Zahraddin

fnr. Vice Chancellor Bayero University, Kano and now Pro-
Chancel | or and Chai rman of Council, University of Benin

M. Ml lam Muizzam | Sani Hanga

Legal Practitioner and Secretary of the Drafting Committee
of the Kano Sharia Penal Code

M. Ahaji Kuliya Alkali, Chief Imam of Kano and fnr.
G and Kadi of Kano State

Monday Septenber 17th (Kano)

Dr. Am nuddi n Abubakar, Chairman H sba Conmttee, Kano
Faculty of Law, Bayero University Kano, guest |lecture
‘“From Jurist’s Law to Statute Law \What Happens Wen
Sharia is Codified? by prof. Peters

Faculty of Law, Bayero University, Kano

Chi ef Judge of Kano State M. Sanusi Chiroma Yusuf
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Tuesday Septenber 18th (Zaria)

Institute of Islamc Legal St udi es, Ahrmadu Bell o
University, Zaria: Quest lecture ‘From Jurist’s Law to
Statute Law Wiat Happens Wen Sharia is Codified? by
prof. Peters

Center for Islamc Legal Studies, Ahnadu Bello University,
Zari a

Dr. I.N Sada, Drector of Center for Islamc Legal
St udi es, Ahnadu Bell o University, Zaria

Prof. Kunpb, Head of the Institute for Adm nistrative Law,
Ahrmadu Bel |l o University, Zaria
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7.3 APPENDI X THREE. LAWS AND LAW CODES USED FOR THI S STUDY

BAUCH STATE

Shari ah Penal Code, 2001

Shariah Courts (Admnistration of Justice and Certain
Consequenti al Changes) Law, 2001

GOMVBE
A Dbill on Shariah Penal Code is before their House of
Assenbly. The text could not be consulted

JI GAWA

Law 7/2000: A law to Establish Shari a Courts in Jigawa
State

Shari a Penal Code, 2000

KADUNA STATE

Area Courts (Repeal) Law 2001 (Law 6 / 2000) [effective
from 2 Novenber 2001]

Shariah Courts Law, 2001 (law 7 / 2000) [effective from 2
May 2001]

KANO

Kano State Shari’'a Penal Code. Law 2000

Crimnal Procedure Code (Amendnent) Law 2000 [effective
from 1l Ramadan 1421]

Kano State Sharia Courts Law 2000 [effective from 1
Ramadan 1421]

KATSI NA

Katsina State Sharia Conmssion Law (Law 3 / 2000)
[effective from 20 April 2000]

Sharia Courts Law 2000 (Law 5 / 2000) [effective 1 Aug.
2000]

| sl am ¢ Penal System (Adoption) Law 2000 (Law 6 / 2000)

Reportedly, a bill on Shari’a Penal Code was passed by the
House of Assenbly is with the Governor for his assent. The
text could not be consulted

KEBBI STATE

Penal Code (Anendnent) Law 2000 (Law 21 / 2000), anending
Penal Code Law of 1960 [effective from 1l Dec. 2000]

Kebbi State Sharia (Admnistration of Justice) Law, 2000
(Law 3 / 2000) [effective from1l Dec. 2000]

NI GER STATE

Cimnal |aw

Law to amend the Penal Code Law Cap 94. HB. 4/2000,
enforced 4-5 2000

This is a law to amend the N ger Penal Code in order to
i ntroduce of fences and penalties in line with the Shari’a
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Law to anmend the Crimnal Procedure Law Cap 35. HB. 5/2000
Amendnend to the Cim Proc. Code to adapt it to the
changes in the Penal Code.

Laws regarding Shari’a courts

Law to nmake provisions for the amendnent of Sharia Court
of Appeal Law cap. 122 in order to review the jurisdiction
of Sharia Court of Appeal and for connected purposes.
Enforced 4-5 2000 (NSLN 6/2000; HB 2/2000)

Law to anmend the Area Courts Law Cap 8. HB. 6/2000
(enforced 4-5 2000)

Law to anmend the Districts Courts Law (NSNL 5; HB. 1/2000)

Laws anending liquor licensing regulations, enforced 4-5
2000
NSLN 4/ 2000 and HB. 7/ 2000

SCKOTO

Shariah CGrimnal Procedure Code Law, 2000.

Sharia Courts Law, 2000 (Law 2 / 2000)

Shari’a Penal Code Law, 2000 [effective from 31 January
2001]

YOBE STATE

Shari ah Penal Code, 2001 [effective from25 April 2001]
ZAVFARA

Zanfara State Shari a penal code.[effective from 27-1
2000]

Shari’a Orimnal Procedure Code Law (Law 18 / 2000)

Sharia Courts Establishemt Law, 1999 (Law 5 / 1999)

Shariah Court of Appeal Law Cap 13 Anmendnent Law, 2000
(Law 6 / 2000) [effective 27-1 2000]

Area Courts Repeal Law, 2000 (Law 13 / 2000) [effective
27-1 2000]
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7.4 APPENDI X FOUR SURVEY OF EVENTS OCONNECTED WTH AND SENTENCES
PRONOUNCED UNDER SHARI® A CRIM NAL LAW

This survey is based on press sumaries of AFP
7.4.1 Bauchi-State

28-02-2001 Bauchi is the 10th State to adopt the Shari a.
01-06-2001 Sharia canme into force, wth 63 appointed
sharia court judges.

22-06-2001 Several nosques were destroyed during riots
which started after a dispute over bus seat arrangenents.
Apparently, a bus driver asked Christian passengers not to
m X.

04-07- 2001 Many dozens of people were killed and thousands
were forced to flee in ethnic and religious clashes.
Christian mnorities feel threatened by Shari a.

7.4.2 Borno-State

10-01-2001 In WMaiduguri, Mislim youths have burned down
churches and beer parlours after wtnessing the first
eclipse of the third MIIennium

03-06-2001 Christians in Borno said they wll disobey
Sharia, which took effect as from 01-06-2001.

7.4.3 Gonbe-State

22-05-2001 25 people injured and a church and other
bui l dings burnt down during riots between Christians and
Muslinms. The riots started when three Christian youths
came out of a church wth a placard saying ‘no Sharia’.

7.4.4 Jigawa-State

02- 08- 2000 Announcenent of introduction of Sharia |later
this year.

22-06-2001 In Gnaram Jigawa-State, five churches were
burnt down during riots over a book witten by a Christian
and consi dered bl aspheny by Musli ns.

7.4.5 Kaduna- St at e

02- 2000 Religious riots claimsone thousand |ives.

02- 2000 Kaduna officials point out: the Sharia is not to
be enforced in Christian areas.

05-2000 Another 300 people died during riots and many
properties destroyed.
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28-03-2001 Police banned a planned semnar on Islamc |aw
by the Gvil R ghts Congress, who wanted to discuss the
| egality of Sharia. The Police referred to the riots.
03-05-2001 The Governor of Kaduna passes a Bill which wll
i npl enment Islamc courts in Kaduna.

27-08-2001 Fornmer mlitary |eader Mihanmadu Buhari calls
for introduction of Sharia throughout N geria.

7.4.6 Kano-State

04- 2000 Banni ng of ganbling, prostitution and al cohol.

18- 06-2000 Denial by the governnent of the fleeing of
Christians because of the introduction of Sharia.

06- 2000 Introduction of Shari a.

08- 2000 Denonstrations against Bill dinton in Kano: he
woul d object to the inplenentation of Sharia in parts of
the country.

26-11- 2000 Sharia cane into force.

22-12-2000 Kano-State prohibits drinking of alcohol in
police stations, burukutu included. This goes for the
Christian policenmen as well the Islam c policenen.
24-12-2000 200 wonen have been arrested after being seen
talking to nmen in Kano. They are questioned about
prostitution and adultery. The arrests cane after a
complaint from the Governnent’s Adviser on Religious
Affairs.

02-01-2001 Christian trader clains to have been flogged by
H sbah, a group which nonitors the strict application of
shari a.

03-01- 2001 Nugu Abdull ahi and Sa’adu Am nu were given 80
| ashes each for drinking alcohol. The crowds shouted
“Allahu Akbar’ during the first sharia-sentence in Kano-
State.

08-01-2001 Islamc clergy urged Mislins to boycott an
Al DS-sem nar because of conflict wth Sharia. AlDS
sem nars woul d i ncrease prom scuity.

25-02-2001 The ‘assistants’ of the police in Kano, the
H sbah, attack a truck driver and his truck, which is
carrying beer, and a press centre which includes a bar.
17-04-2001 Deputy Governor of Kano |eads raids on hotels
to crack down on prostitution, in line with Shari a.
17-05-2001 Five Anglicans are accused of abducting 2
Christian girls who were to be married off by their father
who has been a Muslimfor four years.

22-06-2001 The Government of Kano-State banned wonen from
participating in sporting events and state dance troupe.
21-08-2001 Hotel and bar owners in Kano-Cty threaten to
take self-defence neasures if the violence and vandalism
do not stop. These acts are nostly commtted by Hi sbah-
menbers.

23-08-2001 Kano-based human rights group Network for
Justice went to the High Court to challenge the detention
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of Yakubu Miusa, |eader of the hardline |zala Mislim sect
and advocate of Sharia in N geria.

7.4.7 Katsina-State

01- 08- 2000 Introduction and comng into force of Sharia.
08-2000 T™wo nen, found gqguilty of stealing a table fan,
were given 20 |lashes wth a cane.

16-11-2000 Lawal Sada found guilty of fornication and
sentenced to 1-year inprisonment and a 100 |ashes in the
town of Mal unfashi .

22-12-2000 Katsina-State wants to ban the mxing of nen
and wonen in public. Only relatives can m x outside and in
public buildings.

11-01-2001 Attine Tanko, girlfriend of Lawal Sada, was
found guilty on 15-11-2000 and awaits her punishnent of a
100 | ashes after she has given birth to her baby.
09-03-2001 Teacher Umau Bubeh is sentenced to 80 |ashes
for drinking alcohol and drinks sonme nore whiskey in front
of the judge, challenging him

26-05-2001 In Mlunfashi, Ahmed Tijani is sentenced to
have his right eye renoved after blinding a man in an
assault. The attacked coul d choose between ‘an eye for an
eye’ and 50 canel s.

29-08-2001 Judges in Katsina challenge in court a plan by
the state governnent to screen the 65 Islamc court
judges. It would be unconstitutional.

7.4.8 Kebbi-State

21-07- 2000 Kebbi State House passes Sharia unaninmously in
capital Birnin Kebbi.

01-12- 2000 Sharia cane into force.

08-12-2000 Emr of GOmandu has been charged with marrying
off a young girl twice, which is an offence under Shari a:
a woman can only have one husband.

03-01- 2001 Kebbi-State threatens wonen to dress decently,
“hijab’-wise, or face the wath of the (Islamc) |aw.
25-07-2001 A 15-year-old boy is convicted to have his hand
anputated for theft in the state capital Birnin Kebbi. He
all egedly stole 32,000 naira (app. US$ 285). No date has
been announced for the sentence.

09-2001 A male who was found guilty of abusing a 7-year-
old boy is sentenced to stoning to death (rajnj.

7.4.9 N ger-State

Early 2000 Introduction of sharia.
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7.4.10 Sokoto-State

Early 2000 Introduction of Sharia.

02- 08- 2000 Sharia cane into force.

18-06-2001 A man and a wonman, Hussaini Mnmman Zangal anwa
and Hauwa u Garba Kal anbai na, could face death by stoning
(rajm if found guilty in the 1st adultery case since the
introduction of sharia in Northern N geria. The judge
ordered a nental exam nation.

07-07-2001 After stealing a goat and 6.000 naira Unmanu
Al'iyu has been punished by the renoval of his right hand:
it was the third hand-anputation in Northern N geria since
the introduction of sharia.

13-07-2001 Lawali Garba is sentenced to anputation of his
hand after being found guilty of stealing car parts, worth
$152 dollars. He has 30 days to appeal the decision.
15-08-2001 2 officials were given 40 | ashes after stealing
$1.500 dollars they were supposed to give to a retired
of ficial.

7.4.11 Yobe-State

08- 08- 2000 Introduction of shari a.
01-10- 2000 Coming into force of sharia.

6.4.12 Zanfara-State

Oct ober 1999 Introduction of sharia.

27-01- 2000 Sharia cane into force.

24-03- 2000 Anputation of hand in capital Gusau inflicted
on Bello Garki Jangebi for stealing cattle.

19-07-2000 State Legislator Al haji Haruna Kalele denies
conmpetence of Sharia court in his case in which he has
been accused of forgery and perjury.

09- 2000 Pregnant 17-year old girl, Bariya |brahim Magazu,
found gquilty of pre-marital sex was sentenced to 180
| ashes, due 27-01-2001, at |east 40 days after she had had
her baby.

23-09-2000 For stealing three bicycles, Msa GQnmm is
sentenced to have his |inb anputated.

23-09-2000 A public flogging in Gusau for Lawali Jekada
Kaura Nanoda (80 |ashes) and Karibu Salisu (50 |ashes and
6 nonths inprisonnent) for drinking and stealing a 3$%-
shirt. Ofence, arrest, conviction and puni shnment occurred
on the sane day.

17-04-2001 A male is sentenced to 80 |ashes for falsely
accusi ng hi s nei ghbour of sodony (gadhf).

05-05-2001 Authorities have anputated the hand of Lawali
Inchitara; he was found guilty of theft of eight bicycles.

12-08-2001 In Cusau 20-year-old Amna Abdull ahi is
sentenced to 100 lashes for illicit intercourse wth
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unmarried man.

01- 09- 2001 Zanfara Governor Ahnmed Sani said his governnent
introduced Sharia ‘purely on religious grounds’ while
others did so for political reasons.
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7.5 APPENDI X FI VE: RELEVANT PROVI SIONS OF THE SHAR ' A PENAL CODES

In this appendi x nost sections are listed that contain the
provisions of Islamc crimnal law, as well as those that
are referred to in the text of the report. Point of
departure has been the Zanfara Penal Code. 1In those
i nstances where the Kano Penal Code deviates from the text
of the Zanfara Penal Code, this has been indicated.

92. General offences and puni shnents

Any act or om ssion which is not specifically nmentioned in
this Shari'ah Penal Code but is otherw se declared to be
an offence under the Qur'an, Sunnah and Ijtihad of the
Mal i ki School of Islamc thought shall be an of fence under
this code and such act or om ssion shall be punishabl e:

(a) Wth inprisonment for a term which may extend to 5
years, or

(b) Wth caning which may extend to 50 | ashes, or

(c) Wth fine which my extend to N5,000.00 or with any
two of the above puni shnents.

NB The Kano penal code lacks this section as it was
consi dered unconstitutional (S. 36.12 Constitution — nulla
poena si ne | ege).

93. Puni shnent s

(1) The punishments to which offenders are |iable under
the provisions of this Shari'ah Penal Code are:-

(a) death(gatl);

(b) forfeiture and destruction of property (al-nusadarah
wal i badah);

(c) inprisonnment (sijn);

(d) detention in a reformatory (harbs fie islahiyyat);
(e) fine (gharamah);

(f) caning (jald);

51



(g) anputation (gat');

(h) retaliation (qgisas)

(i) blood-wit (diyyah);

(j) restitution (radd);

(k) reprimand (tawbikh);

(I') public disclosure (tash-heer);

(m boycott (hajar);

(n) exhortation (wa'az);

(o) compensation (arsh, hukumah);

(p) closure of prem ses;

(g) warning

(2) Nothing in this section shall prevent a court dealing
with an offender in accordance with the Probation of

O f ender Law.

NB The Kano penal code lists its possible punishnents in
S. 92

126. Zi na defined

Whoever, being a man or a wonan fully responsible, has
sexual intercourse through the genital of a person over
whom he has no sexual rights and in circunstances in which
no doubt exists as to the illegality of the act, is guilty
of the offence of zina.

127. Puni shment for Zina

Whoever conmts the of fence of zina shall be punished: -

(a) with caning of one hundred lashes if unmarried, and
shall also be liable to inprisonnent for a term of one
year; or

(b) if married, with stoning to death (rajm.

EXPLANATI ON: Mere penetration is sufficient to constitute
t he sexual intercourse necessary to the offence of zina.

NB S. 125 — punishnment for zina - of the Kano Penal Code
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st at es:

Whoever conmts the of fence of zina shall be punished:

wth caning of a 100 lashes if he is yet to marry, and
shall also be liable to inprisonnent for the term of one
year; or in the case of nmale; (...)[sic]

This Kano Section stipulates that nmales, additional to the
Zanfara Penal Code, face 1 year inprisonnent, i f
unmarri ed.

128. Rape defined

(1) A man is said to commt rape who, save in the case
referred in subsection (b), has sexual intercourse with a
worman in any of the follow ng, circunstances:-

(i) against her will;

(i1) wthout her consent,

(iii) with her consent, when her consent has been obt ai ned
by putting her in fear of death or of hurt;

(iv) with her consent, when the man knows that he is not
her husband and that her consent is given because she
believes that he is another nman to whom she is or believes
herself to be lawfully marri ed;

(v) with or without her consent, when she is under fifteen
years of age or of unsound m nd.

(2) Sexual intercourse by a man with his own wife is not
rape.

EXPLANATI ON: Mere penetration is sufficient to constitute
the sexual intercourse necessary to the offence of rape.

129. Puni shnent for Rape

Whoever conmts rape, shall be punished:

(a) with caning of one hundred lashes if unmarried, and
shall also be liable to inprisonnent for a term of one
year; or

(b). if married with stoning to death (rajm

(c) in addition to either (a) or (b) above shall also pay
the dowy of her equals (sadaq al-mthli).
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NB The Kano Penal Code extends the punishment for rape if
unmarried to life inprisonnment (S. 127).

Additionally, S. 127 of the Kano Penal Code |ays down that
zina can only be proven by 4 or 8 witnesses or confession.
The Zanfara Penal Code is silent in this respect.

130. Sodony defi ned

Whoever has carnal intercourse against the order of nature
with any man or worman is said to conmmt the offence of
sodony:

Provi ded that whoever is conpelled by the use of force or
threats or without his consent to commt the act of sodony
upon the person of another or be the subject of the act of
sodony, shall not be deened to have commtted the offence.

131. Puni shnent for Sodony
Whoever conmits the of fence of sodony shall be punished: -

(a) with caning of one hundred lashes if unmarried, and
shall also be liable to inprisonnent for the term of one
year; or

(b) if married with stoning to death (rajn).

EXPLANATI ON: Mere penetration is sufficient to constitute
carnal intercourse necessary to the offence of sodony.

132. I ncest defined

(1) Whoever, being a man, has sexual intercourse with a
woman who is and whom he knows or has reason to believe to
be his daughter, his granddaughter, his nother or any
other of his female ascendant or descendants, his sister
or the daughter of his sister or brother or his paterna
or maternal aunt has commtted the offence of incest.

(2) Woever, being a woman, voluntarily permts a man who
is and whom she knows or has reason to believe to be her
son, her grandson her father or any other of her male
ascendants or descendants, her brother or the son of her
brother or sister or her paternal or maternal uncle to
have sexual intercourse wth her, has commtted the
of fence of incest.

133. Puni shnent for I ncest
Whoever conmmts incest shall be punished:
(a) with caning of one hundred lashes if unmarried, and
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shall also be liable to inprisonnment for a term of one
year; or

(b) if married with stoning to death (rajn.
134. Lesbi ani sm defi ned

Whoever being a wonan engages another woman in carnal
intercourse through her sexual organ or by neans of
stimulation or sexual excitenment of one another has
commtted the of fence of Lesbhi ani sm

135. Puni shnent for Lesbi anism

Whoever conmts the offence of |esbianism shall be
puni shed with caning which may extend to fifty |ashes and
in addition be sentenced to a term of inprisonnment which
may extend to six nonths.

EXPLANATION: The offence is conmtted by the unnatural
fusion of the fenmale sexual organs and or by the use of
natural or artificial neans to stinmulate or attain sexua
sati sfaction or excitenent.

136. Bestiality defined

Whoever being a nman or wonman has carnal intercourse wth
any animal is said to commt the offence of bestiality.

137. Puni shnent for Bestiality.

Whoever conmts the offence of bestiality shall be
puni shed with caning of fifty lashes and in addition shall
be sentenced to a termof inprisonnent of six nonths.

EXPLANATI ON: Mere penetration is sufficient to constitute
the carnal intercourse necessary to the offence of
bestiality.

139. Qadhf defined

Whoever by words either spoken or reproduced by nechanica
nmeans or intended to be read or by signs or by visible
representations makes or publishes any false inputation of
zina or sodony concerning a chaste person (nuhsin), or
contests the paternity of such person even where such
person is dead, is said to conmt the offence of qgadhf.

Provided that a person is deened to be chaste (muhsin) who
has not been convicted of the offence of zina or sodony.

140. Puni shnent for Qadhf
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Whoever conmts the offence of qadhf shall be punished
with eighty lashes of the cane; and his testinony shall
not be accepted thereafter unless he repents before the
court.

141. Remttance for the of fence of Qadhf

The offence of qadhf shall be remtted in any of the
foll owi ng cases: -

(a) where the conplainant (naqzuf) pardons the accuser
(gazif)

(b) where a husband accuses his wfe of zina and
undertakes the process of nutual inprecation (lian).

(c) where the conplainant (maqzuf) is a descendant of the
accuser (gazif).

144. Theft defi ned

The offence of Theft shall be deenmed to have been
committed by a person who covertly, dishonestly and
W t hout consent, takes any lawful and novable property
bel onging to another, out of its place of custody (hirz)
and valued not less than the mninmum stipulated value
(nisab) without any justification.

145. Puni shnment for theft

Whoever commits the offence of theft punishable with hadd
shal |l be punished with anmputation of the right hand from
the joint of the wist; and where the offender is
convicted for the second theft shall be punished with the
anputation of the left foot; and where the offender is
convicted for the third theft shall be punished wth the
anputation of the left hand from the joint of the wist,
and where the offender is convicted for the fourth theft
shal |l be punished with the anputation of the right foot;
and where the offender is convicted for the fifth or
subsequent thefts, he shall be inprisoned for a term not
exceedi ng one year.

146. Theft not puni shable with Hadd defi ned

Whoever commits the offence of theft that does not neet
the requirenent of hirz or nisab as provided under section
144 is said to commt the offence of theft not punishable
wi t h hadd.

147. Remttance of the Hadd for theft

The penalty of hadd for theft shall be remtted in any of
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the foll ow ng cases: -

(a) Were the offence was conmitted by ascendant agai nst
descendant ;

(b) Wiere the offence was conmtted between spouses wthin
their matrinonial hone; provided the stolen property was
not under the victims |ock and key;

(c) Wiere the offence was commtted under circunstances of
necessity and the offender did not take nore than he
ordinarily requires to satisfy his need or the need of his
dependent s;

(d) Where the offender believes in good faith that he has
a share (or a right or interest) in the said stolen
property and the said stolen property does not exceed the
share (or the right or interest to the equivalent of the
m ni mum val ue of the property (nisab);

(e) Were the offender retracts his confession before
execution of the penalty in cases where proof of guilt was
based only on the confession of the offender;

(f) Were the offender returns or restitutes the stolen
property to the victim of the offence and repents before
he was brought to trial, he being a first time offender;

(g) Were the offender was permtted access to the place
of custody (hirz) of the stolen property;

(h) Were the victim of the offence is indebted to the
offender and is unwilling to pay, and the debt was due to
be discharged prior to the offence, and the value of the
property stolen is equal to, or does not exceed the debt
due to the offender to the extent of the nisab.

148. Puni shnent for theft not puni shable by Hadd

Whoever conmits the offence of theft under section |46 or
where the punishnent of theft was remtted under section
| 47 shall be punished with inprisonment for a term which
may extend to one year and shall also be liable to caning
which may extend to fifty | ashes.

NB The Kano Penal Code has included S. 134B — puni shnent
for theft of Governnment noney and property or bank and

conpany:

Whoever is a public servant or a staff of a private sector

i ncluding bank or conpany connives with sonebody or sone

ot her people or hinself and stole public funds or property
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under his care or sonebody under his jurisdiction, he
shal | be punished with anputation of his right hand wi st

(...).
149. Puni shnent for drinking al coholic drink

Whoever drinks alcohol or any intoxicant voluntarily,
shal | be punished with caning of eighty |ashes.

150. Puni shnent for dealing in alcoholic drinks

Whoever prepares al cohol by either manuf act uri ng,
pressing, extracting or tapping whether for hinself or for
anot her; or transports, carries or |oads al cohol whether
for hinself or for another; or trades in al cohol by buying
or selling or supplying premses by either storing or
| easing out premses for the storing or preserving or
consunption or otherwise dealing or handling in any way
al coholic drinks shall be punished with caning which may
extend to forty lashes or with inprisonment for a term
whi ch may extend to six nonths or with both.

151. Punishnment for drunkenness in a public or private
pl ace

Whoever is found drunk or drinking in a Public or private
pl ace; and conducts hinself in a disorderly manner, to the
annoyance of any person incapable of taking care of
hinself, shall in addition to the punishnments specified in
section 149 above, be punished with inprisonnent for a
term which may extend to six nonths or with a fine which
may extend to two thousand naira or with both.

NB The Kano Penal Code adds S. 136. 2:

Whoever takes or injects or inhales any substance for the
purpose of intoxication shall be punished with caning
which may extend to 80 lashes or wth inprisonnment which
may extend to one year or both.

152. Hirabah defi ned

Whoever acting alone or in conjunction with others in
order to seize property or to commt an offence, or for
any other reasons voluntarily causes or attenpts to cause
to any person death or hurt or wongful restraint or fear
of instant death or of instant hurt, or of instant
wongful restraint in circunstances that renders such
person hel pl ess or incapable of defending hinself, is said
to commt the offence of hirabah.
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The Bauchi Penal Code (S. 155) has a different definition

H rabah (Brigandage and Arned Robbery) occursd when a
person acting singly or in concert with others, comts
theft through violence or profits from the fact that his
victin(s) are far from help and openly seizes them or
t hei r goods, through:

a. the use of narcotics;
b. enticenent and anbush:;

c. the use of naked violence including murder in any
ar ea.

153. Puni shnent for Hirabah
Whoever conmts hirabah shall be punished: -

(a) Wth inprisonment for life where the offence was
committed without seizure of property or causing death.

(b) Wth anputation of the right hand from the wist and
the left foot from the ankle where property was seized
but death was not caused.

(c) Wth death sentence where death was caused, but
property was not seized.

(d) Wth crucifixion, where nurder was conmtted and
property was seized. (In the Bauchi Penal Code this
subsection reads: “with death by inpal ement (crucifixion)
where death was caused and property seized.)

154. Making preparation to commt Hirabah

Whoever nakes any preparation for commtting the offence
of hirabah, shall be punished with inprisonnent for a term
not exceedi ng one year and shall also be liable to caning
which may extend to fifty | ashes.

155. Belonging to gang of persons associated for the
pur pose of commtting Hirabah

Whoever belongs to a gang of persons associated for the
purpose of conmtting hirabah, shall be punished wth
i mprisonment for a term which may extend to one year and
shall also be liable to caning which may extend to fifty
| ashes.

199. Intentional hom cide defined
Except in the circunstances nentioned in section 204,
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whoever being a nukallaf in a state of anger causes the
death of a human bei ng;

(a) with the intention of causing death in such bodily
injury as is probable or likely to cause death with an
obj ect either sharp or heavy; or

(b) with a light stick or whip or any other thing of that
nature which is not intrinsically likely or probable to
cause death, commts the offence of intentional hom cide
(gatl al -and).

NB The Kano Penal Code has adopted the definition given in
the 1960 Penal Code in S. 142 — intentional homcide
def i ned:

Whoever being fully responsible (nukallaf) causes death
(a) by doing an act with the intention of causing death or
such hurt as is likely to cause death; or (b) by doing an
act with know edge that he is |likely by such act to cause
death; or (c) by doing a rash and negligent act, conmts
t he of fence of cul pable hom cide (gatl al and).

200. Puni shment for intentional hom cide

Whoever commits the offence of intentional hom cide shall
be puni shed: -

(a) wth death; or

(b) where the relatives of the victimremt the puni shnent
in (a) above, with the paynent of diya; or

(c) where the relatives of the victimremt the punishnent
in (a) and (b) above, with caning of one hundred | ashes
and with inprisonment for a term of one year: Provided
that in cases of intentional hom cide by way of gheel ah or
hi rabah, the puni shnment shall be with death only.

NB The Kano Penal Code: in S. 143.c the punishnent
(mentioned in the simlar Zanfara S. 200.c) is not one
hundred |ashes plus inprisonment for a term of one year
(see above), but inprisonnent for a period of ten years.

201. Uni ntentional hom ci de defi ned

Whoever being a nukallaf causes the death of any other
person by mstake or accident, is said to commt
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uni ntenti onal hom ci de.
202. Puni shnent for unintentional hom cide

Whoever conmmits the offence of unintentional hom cide
shal | be punished with the paynent, of diyyah.

203. Waliyy al -damm causi ng deat h of suspect

Whoever being a waliyy al-danm of a deceased person causes
the death of the suspect alleged to have killed the
deceased shal |l be puni shed: -

(a) with inprisonnent for a term of six nonths and shall
also be liable to caning which may extend to fifty |ashes
if it was proved that the person killed was the one who
caused the death of the deceased; or

(b) where it was not proved that the suspect was the one
who caused the death of the deceased, or it was proved
that the death of the deceased was caused by the suspect
but with legal justification the waliyy al-damm shall be
deened to have commtted intentional hom cide punishable
under section 200.

204. Wien intentional homcide is not punishable wth
deat h

Except in the circunstances nentioned in section 200,
intentional homcide is punishable with the paynent of
diyyah and not wth death in any of the followng
ci rcunst ances: -

(a) where the offender is an ascendant of the victim or
where the intention of the ascendant is clearly shown to
be the correction or discipline of the victim or

(b) where the offender, being a public servant acting for

t he advancenent of public justice or being a person aiding
a public servant so acting exceeds the powers given to him
by | aw and necessary for the due discharge of his duty as
such public servant or for assisting such public servant

in the due discharge of such duty and without ill wll

towards the person whose death is caused; or

(c) where the offender, in the exercise in good faith of
the right of private defence of person or property,
exceeds the power given to himby |aw and causes the death
of the person against whom he is exercising such right of
defence wi thout preneditation and w thout any intention of
doing nore harm than is necessary for the purpose of such
def ence.
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205. Attenpts to commt intentional hom cide

Whoever does any act not resulting in death with such
intention or know edge and in such circunstances that if
he by that act caused death, he would be guilty of
i ntentional hom cide, shall be punished with inprisonnent
for a term which may extend to one year and shall also be
| iable to caning of one hundred | ashes.

206. Abetnent in cases of hom ci de
Whoever abets: -

(a) any person under fifteen years of age or any insane
person or any delirious person or any idiot or any person
in a state of intoxication to commit suicide; or

(b) any person to commt i ntentional hom cide or
uni ntentional homcide; shall be punished under section
200 of this Shari'ah Penal Code if:-

(i) the abettor knew of the probable or likely consequence
or result or effect of the act of the persons nentioned in
(a) and (b) above; and

(ii) the execution/carrying out of the act of the persons
nmentioned in (a) and (b) above would not have been
possi bl e without the abetnent of the abettor.

259. Fraudul ent cancellation or destruction of docunent of
title

Whoever fraudulently or dishonestly or wth intent to
cause damage or injury to the public or to any person
cancels, destroys or defaces or attenpts to cancel,
destroy or secretes or commts theft in respect of any
docunent which is or purports to be a docunent of title or
a win or commts mschief in respect to any such docunent,
shal | be puni shed: -

(a) with anputation, where the value of the title anpunts
to nisab; or

(b) in other cases, with inprisonnent for a term which may
extend to five years and shall also be Iiable to fine.

405. Prohibition of juju
The worship or invocation of any juju shall be unlawful
Expl anation: “Juju” includes the worship or invocation of
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any subject or being other than Allah (S.WT.)

406. O fences relating to witchcraft and juju
Whoever : -

(a) by his statenent or actions represent hinself to be a
witch or to have the power of witchcraft; or

(b) accuses or threatens to accuse any person with being a
witch or with having the power of witchcraft; or

(c) makes or sells or uses or has in his possession or
represents hinself to be in possession of any juju, drug
or charm which is intended to be wused or reported to
possess the power to prevent or delay any person from
doi ng an act which such person has a legal right to do, or
to conpel any person has a legal right to refrain from
doing or which is alleged or reported to possess the power
of causing any natural phenonenon or any disease or
epi dem c; or

(d) presides at or is present at or takes part in the
worship or invocation of any juju which has been decl ared
unl awf ul under the provisions of section 405; or

(e) is in possession of or has control over any hunman
renains which are used or are intended to be wused in
connection with the worship or invocation of any juju; or

f) makes or uses or assists in nmaking or using or has in
his possession any thing whatsoever the nmaking, use, or
possessi on of which has been declared unlawful under the
provi sions of section 405 shall be punished wth death.

407. Crim nal charns

Whoever knowingly has in his possession any fetish or
charm which is pretended or reputed to possess power to
protect a person in the commtting of any offence shall be
puni shed wi th deat h.

NB The Kano Penal Code contains simlar sections (S. 386-
88), wth |Iless draconian punishnents (maxinmnum life
i nprisonnent).
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7.6 APPENDI X SI X: RELEVANT PROVI SIONS OF THE 1999 CONSTI TUTI ON

Art. 1.3 If any other law is inconsistent wth the
provisions of this Constitution, this Constitution shall
prevail, and that other law shall, to the extent of the
i nconsi stency, be void.

Art 4.1 The legislative powers of the Federal Republic of
Nigeria shall be vested in a National Assenbly for the
Federation, which shall consist of a Senate and a House of
Represent ati ves.

Art 4.2 The National Assenbly shall have power to nmake
|laws for the peace, order and good governnent of the
Federation or any part thereof with respect to any matter
included in the Exclusive Legislative List set out in Part
| of the Second Schedule to this Constitution.

Art 4.3 The power of the National Assenbly to nmake |aws
for the peace, order and good governnent of the Federation
with respect to any matter included in the Exclusive
Legi slative List shall, save as otherwi se provided in this
Constitution, be to the exclusion of the Houses of
Assenbly of States.

Art. 4.4 In addition and without prejudice to the powers
conferred by subsection (2) of this section, the Nationa
Assenbly shall have power to nmake laws with respect to the
following matters, that is to say:-

(a) any matter in the Concurrent Legislative List set out
in the first colum of Part Il of the Second Schedule to
this Constitution to the extent prescribed in the second
col um opposite thereto; and

(b) any other matter with respect to which it is enpowered
to make laws in accordance with the provisions of this
Consti tution.

Art 4.5 If any Law enacted by the House of Assenbly of a
State is inconsistent wth any law validly nade by the
Nati onal Assenbly, the |law nade by the National Assenbly
shall prevail, and that other Law shall, to the extent of
t he i nconsi stency, be void.

Art. 4.6 The Ilegislative powers of a State of the

Federation shall be vested in the House of Assenbly of the
State.
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Art. 4.7 The House of Assenbly of a State shall have power
to make laws for the peace, order and good governnent of
the State or any part thereof wth respect to the
following matters, that is to say:-

(a) any matter not included in the Exclusive Legislative
List set out in Part | of the Second Schedule to this
Consti tution.

(b) any matter included in the Concurrent Legislative List
set out in the first colum of Part Il of the Second
Schedule to this Constitution to the extent prescribed in
t he second col unm opposite thereto; and

(c) any other matter with respect to which it is enpowered
to make laws in accordance with the provisions of this
Constitution.

Art. 4.8 Save as otherw se provided by this Constitution
the exercise of legislative powers by the Nationa
Assenbly or by a House of Assenbly shall be subject to the
jurisdiction of courts of law and of judicial tribunals
established by law, and accordingly, the National Assenbly
or a House of Assenbly shall not enact any |law, that ousts
or purports to oust the jurisdiction of a court of |aw or
of a judicial tribunal established by |aw

Art. 4.9 Notwi thstanding the foregoing provisions of this
section, the National Assenbly or a House of Assenbly
shall not, in relation to any crimnal offence whatsoever,
have power to make any |aw which shall have retrospective
effect.

Art. 10 The Covernment of the Federation or of a State
shal | not adopt any religion as State Religion.

Art. 34.1 Every individual is entitled to respect for the
dignity of his person, and accordingly -

(a) no person shall be subject to torture or to inhuman or
degradi ng treatnent;

(b) no person shall he held in slavery or servitude; and

(c) no person shall be required to perform forced of
compul sory | abour.

Art. 36.12 Subj ect as otherwise provided by this
Constitution, a person shall not be convicted of a
crimnal offence unless that offence is defined and the
penalty therefore is prescribed in a witten law, and in
this subsection, a witten law refers to an Act of the
Nati onal Assenbly or a Law of a State, any subsidiary
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| egi sl ation or instrument under the provisions of a |aw

Art. 38.1 Every person shall be entitled to freedom of
t hought, <conscience and religion, including freedom to
change his religion or belief, and freedom (either alone
or in comunity with others, and in public or in private)
to manifest and propagate his religion or belief in
wor shi p, teaching, practice and observance.

Art. 42.1 A citizen of N geria of a particular conmmunity,
ethnic group, place of origin, sex, religion or politica

opinion shall not, by reason only that he is such a
person: -

(a) be subjected either expressly by, or in the practica

application of, any law in force in Ngeria or any
executive or admnistrative action of the governnent, to
disabilities or restrictions to which citizens of N geria
of other communities, ethnic groups, places of origin,
sex, religions or political opinions are not nmade subject;
or

(b) be accorded either expressly by, or in the practical
application of, any law in force in N geria or any such
executive or admnistrative action, any privilege or
advantage that is not accorded to citizens of N geria or
other communities, ethnic groups, places of origin, sex,
religions or political opinions.

Art. 244.1 An appeal shall lie from decisions of a Sharia
Court of Appeal to the Court of Appeal as of right in any
civil proceedings before the Sharia Court of Appeal wth
respect to any question of Islamc personal |aw which the
Sharia Court of Appeal is conpetent to decide.

Art. 275.1 There shall be for any State that requires it a
Sharia Court of Appeal for that State.

Art. 277.1 The sharia Court of Appeal of a State shall, in
addition to such other jurisdiction as may be conferred
upon it by the law of the State, exercise such appellate
and supervisory jurisdiction in civil pr oceedi ngs
involving questions of |Islamc personal Law which the
court is conpetent to decide in accordance wth the
provi sions of subsection (2) of this section.

Art. 277.2 For the purposes of subsection (1) of this
section, the sharia Court of Appeal shall be conpetent to
deci de -

(a) any question of Islamc personal Law regarding a
marriage concluded in accordance with that Law, including
a question relating to the validity or dissolution of such
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a marriage or a question that depends on such a narriage
and relating to famly relationship or the guardianship of
an infant;

(b) where all the parties to the proceedings are mnuslimns,
any question of Islamc personal Law regarding a marri age,
including the validity or dissolution of that nmarriage, or
regarding famly relationship, a founding or the guarding
of an infant;

(c) any question of Islamc personal Law regarding a wakf,
gift, wll or succession where the endower, donor,
testator or deceased person is a nuslim

(d) any question of Islamc personal Law regarding an
infant, prodigal or person of unsound mind who is a nuslim
or the mai ntenance or the guardianship of a muslimwho is
physically or nmentally infirm or

(e) where all the parties to the proceedings, being
muslins, have requested the court that hears the case in
the first instance to determne that case in accordance
with Islamc personal |aw, any other question
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7.7 APPENDI X SEVEN. RELEVANT PROVISIONS OF | NTERNATI ONAL HUMAN RI GHTS
I NSTRUMENTS

Convention Against Torture and other Cruel, [|nhuman, or
Degradi ng Treatment or Puni shnent ( CAT 1984):

Article 1.1:

For the purposes of this Convention, the term ‘torture
means any act by which severe pain or suffering, whether
physical or nental, is intentionally inflicted on a person
for such purposes as obtaining fromhimor a third person
information or a confession, punishing him for an act he
or a third person has commtted or is suspected of having
commtted, or intimdating or coercing him or a third
person, or for any reason based on discrimnation of any
ki nd, when such pain or suffering is inflicted by or at
the instigation of or with the consent or acqui escence of
a public official or other person acting in an officia
capacity (...).

Article 16. 1;

Each State Party shall undertake to prevent in any
territory wunder its jurisdiction other acts of cruel,
i nhuman or degrading treatnent or punishment which do not
amount to torture as defined in Islamc crimnal law 1,
when such acts are commtted by or at the instigation of
or with the consent or acquiescence of a public officia
or other person acting in an official capacity (...).

International Covenant on Cvil and Political R ghts
(1 CCPR 1966)

Article 14:

Al'l persons shall be equal before the courts and tribunals

(...).
Article 26:

All persons are equal before the law (...).

The Convention on the Rights of the Child ( CRC 1989):
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Article 1:

For the purposes of the present Convention, a child means
every human being bel ow the age of eighteen years unless,
under the law applicable to the <child, ngjority is
attained earlier.

Article 37:
States Parties shall ensure that:

no child shall be subjected to torture or other cruel

i nhuman or degrading treatnent or punishnment. Neither
capital punishnent nor life inprisonment (...) shall be
i nposed for offences commtted by persons bel ow eighteen
years of age;

Article 40:

States Parties recognize the right of every child alleged
as, accused of, or recognized as having infringed the
penal law to be treated in a manner consistent with the
pronotion of the child s sense of dignity and worth, which
reinforces the child s respect for the human rights and
fundanmental freedom of others and which takes into account
the child s age and the desirability of pronoting the
childs reintegration and the «child s assumng a
constructive role in society (...).
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7.8 APPENDI X El GHT: DI FFERENCES BETWEEN THE ZAMFARA TYPE PENAL CODES

The Zanfara Penal Code has been adopted by five other
states, viz. Bauchi, Kebbi, Jigawa, Sokoto and Yobe.

Bauchi has added the definitions of Islamc Law, Huddd and
Q sas. The punishnents for the general offences (i.e.
of fences that are punishable under the Shari’a, but not
listed in the Penal Code) (S. 92 of Zanfara Penal Code)
are lower: the maxi mum inprisonnment is one year instead of
five years, the nunber of |ashes is 40 instead of 50. The
maxi mum fi ne has been increased from 5,000 Naira to 50, 000
Nai ra. Two sections in the Zanfara Penal Code are m ssing
in the Bauchi Penal Code: S. 191 (punishnent for | urking,
trespassing or housebreaking in order to commt offence
puni shable by inprisonnment) and S. 193 (punishnent for
| urking, trespassing or housebreaking by night in order to
conmmmi t of f ence puni shabl e by i nprisonnent). The
definition for robbery is slightly diferent (S. 155) The
puni shrents for causing grievous hurt wunder the Bauch

Penal Code only consist of retaliation and the paynent of
diya (S. 218). The punishnents in the Zanfara Penal Code
al so include six nonths of inprisonnment and/or 20 |ashes
(S. 220). The Bauchi Penal Code includes only four
sections (against seven in the Zanfara Penal Code) wth
regard to hurt, as in accordance with classical doctrine
no distinction is nmade between hurt and grievous hurt nor
between causing hurt and causing hurt voluntarily.
Regarding breach of official trust, Bauchi uses two
sections (S. 270 and S. 271) to define breach of official
trust and to define the punishnents. Zanfara State has one
section regarding breach of official trust, which defines
both offence and punishnent. The punishnents vary
slightly: a 15 year maximum in Bauchi and a 14 year
maxi mum in Zanfara, and a maximm of fifty lashes in
Zanfara against forty lashes in Bauchi. The Bauchi Penal
Code contains an extra provision (S. 376) which prohibits
singing, drunmng, begging and playing cards in public
pl aces. Both the Zanfara Penal Code and the Bauchi Penal
Code prohibit wtchcaft, but use different definitions.
The Bauchi Penal Code prohibits wtchcraft and sorcery,
whilst the Zanfara Penal Code prohibits wtchcraft and
juju (juju is not nentioned in the Bauchi Penal Code). The
differences and/or simlarities between juju and sorcery
are unknown. The Bauchi Penal Code has only one section
with regard to witchcraft (S. 404) and the Zanfara Penal
Code has three (S. 405, 406, 407). Both prohibit trials by
ordeal (S. 403 in the Bauchi Penal Code and S. 404 in the
Zanfara Penal Code respectively).

Jigawa State has introduced exactly the sane Penal Code as
the State of Zanfara.
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Kebbi. Unlike the Zamafara code, the Kebbi Penal Code has
arranged the definitions in alphabetical order (although
not entirely consistently). Mreover, there are sonme m nor
differences in this chapter. The Kebbi Penal Code | acks
the definition of S. 25 in the Zanfara Penal Code (Effect)
and adds the definitions of Building (S.7) and Huddd (S.
52a), Regarding zina the Birnin Kebbi Penal Code has added
that it can only be proven by four male wtnesses (S.
127) .

Sokoto. The definition of hadd-1lashing has been added (S.
95). The definitions are presented in al phabetical order.

Yobe has added three definitions: huddd (S. 57a), qisas
(S.57.b) and arsh (S.60.a).
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