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Alternative report of the Council for Preventing and Eliminating Discrimination and Ensuring Equality
Chisinau, 31 March 2017
The Council is an autonomous public authority, which began its activity on July 31, 2013 on the basis of Law no. 121 on Ensuring Equality of 25.05.2012.
. The mandate of the Council generally consists in the evaluation of legislation from the perspective of standards of non-discrimination, the examination of the complaints about alleged act of discrimination and establishment of offences with discrimination elements, the monitoring of way of implementation of law in the field, raising of awareness and consciousness of society in view of rooting out of all forms of discrimination.
Article 2
1. After a long process of public consultation, about 3 years, on December 30, 2016 the Strategy of strengthening of inter-ethnic relations in the Republic of Moldova for the years 2017-2027 has been adopted. The Strategy shall be implemented through action plans. At the time of drawing up of the report the Government did not still elaborate the plan of actions for the period 2017-2020.
2. In the Republic of Moldova, the Roma population is the most disadvantaged minority group. Although the Government is in the process of implementation of the second plan of actions concerning support for the Roma population
, the ensuring of the effective exercise of the rights of Roma continues to be a challenge for the national authorities. Thus, to create the connection between the Roma communities and the public authorities, a service of community mediators has been institutionalized. In 2016 only 7 of 48 Roma mediators were employed. The main cause is the lack (non-availability) financial resources in the budget of the local public authorities
.
3. The Council is concerned about the persistence of stereotypes and discriminatory attitudes of the majority population towards the Roma
. They lead to discrimination and exclusion of the representatives of these ethnic groups in the labor market, in education, in health services and in other social spheres. The Roma women are subject to double discrimination because of their sex and ethnicity. The complaints lodged to the Council confirm the persistence of discrimination against persons of Roma origin in access to goods and services available to the public
.
4. The presence of prejudice in regard to race and ethnicity at representatives of the public authorities raises serious forms of discrimination. In two causes examined by the Council, it has found racial discrimination in the actions of employees of internal affairs bodies by racial profiling
.
Recommendations:
· Develop and implement the Plan of actions concerning the implementation of the Strategy of strengthening of inter-ethnic relations in the Republic of Moldova for the years 2017-2027 in the period 2017-2020.
· Implement a comprehensive policy to support the Roma population and to ensure the appropriate allocation of resources.
· Train the employees of the law enforcement with regard to the application of anti-discrimination legislation and of the Convention.
Article 4
5. The criminal law doesn’t recognize offences based on the hate and prejudice as criminal acts in themselves. The reasons of „social, racial or religious” hatred serve as aggravating circumstances for any criminal deeds provided for in the special part of the Criminal Code. For a number of offences the reasons of social, national, ethnic or religious hate constitutes its qualifying attributes. As a result, the prosecution of hate crimes is possible only if they result in the consequences provided for by law.
6. Acts motivated by hate which do not result in physical damage or considerable materials are qualified in most cases as misdemeanors. Administrative Offences Code, however, does not include the grounds based on hate and establishes symbolic sanctions that did not restore proportionally and effectively justice in the result of the damaging actions motivated by hate.
7. In order to eradicate these loopholes from legislation a draft law was developed, criminalizing contraventions and offences motivated by prejudice, contempt or hate. The draft extends the list of reasons of hate and prejudice, covering all grounds that are protected by anti-discrimination legislation. Although this initiative represents a significant step in view of the implementation of the international obligations of the Republic of Moldova, the draft amendments in question should be reviewed and improved. In this respect, the Council has made the necessary recommendations within the framework of the opinion submitted to the Ministry of Justice.
Recommendation:

· Adopt the legal framework to ensure protection against all illegal actions motivated by hate and prejudice.
Article 5. 
8. The legal framework recognizes the role and importance of specific religion. This  provision undermines the role of other religions and leads to discrimination of religious minorities’ representatives. The Council has examined cases in which local public authorities have prohibited the holding of religious meetings of some minority cultures, without objective and reasonable justification
. Such actions of the authorities are discriminatory and violate freedom of religion manifestation and freedom of assembly.
9. The minority religious groups also have difficulties in registration of their religious communities, since the law imposes unjustified formal requirements on grounds of nationality and residence. This approach is discriminatory and violates the right of the foreigners to the free manifestation of religion or religious beliefs.
10. The national minorities which communicate in the Russian language face difficulties in access to justice, the complaints drawn up in Russian are returned without examination. The Council has found discrimination in several decisions and recommended the courts of law to avoid similar situations in the future. Although the courts give assurances that they will accept applications written in the Russian language, the situation in practice is not changing. Furthermore, the problem is getting worse, because the courts of law do not have a sufficient number of translators. Also, the situation is getting worse with the entry into force on 28 April 2017 of the amendments to article 167 part (1) paragraph (a) of the Civil Procedure Code, which stipulates that where the deeds and the bill of complaints are made in a foreign language, the Court decides with regard to the presentation of their translation. This change was made without taking into account certain particular situations, such as appealing of a response of public authority. However, under the provisions of article 12 part (1) of the Law on the rights of persons belonging to national minorities and legal status of their organizations, they have the right to address the public institutions orally and in a written form in Moldavian [Romanian] or Russian languages, and receive answer in the language in which they have made the petition. Thus, the person who has answer in Russian from a public authority to go into court with it should have to bear the expenses of translation.
11. National minorities also have limited access to information of public interest placed by the official websites of ministries
, since not all support a version in the language of interethnic communication.
Recommendations:

· Adjust the national legislation to ensure the respect for the freedom of conscience, thought and religion of all persons;
· Ratify the European Charter for Regional or Minority Languages;
· Develop and implement multi-language programs to make sure that the minorities can learn and can be trained in their native language, and, at the same time, ensuring the quality education of the State language;
· Adopt a legislative act for the interpretation of the provisions of art. 167 part (1) paragraph (a) of the Civil Procedure Code whereby it shall be specified that Russian is not a foreign language in the Republic of Moldova;
· Ensure the accessibility of information on the official web pages of public authorities for Russian speakers.
Article 6
12. In 2012 the Law no. 121 on Ensuring Equality was adopted, establishing a legal and institutional frame for antidiscrimination. The law prohibits discrimination in political, economic, social, cultural and other fields of life, including race, color, nationality, ethnic origin, language, and religion or belief criteria. To implement the Law on Ensuring Equality the Council for the prevention and elimination of discrimination and ensuring equality was created.
13. During its activity (October 2013-March 2017) the Council found in 18 cases the discrimination based on race, ethnicity and national origin, religion or belief criteria. The found acts of discrimination concerned access to the services available to the public
, the equal access to justice and effective protection from the law, the infringement of human dignity by instigation to discrimination and harassment
, the exercise of freedom of expression and assembly 
. In two cases, the Council has found racial profiling; one aimed at a person of Roma ethnicity, the other refers to a group of people of African-American origin
. The discriminatory situations motivated by language criteria were established by the Council in 15 decisions 
.
14. The adopted legal framework to prevent antidiscrimination, however, does not grant effective protection to victims of discrimination. The Administrative Offences Code does not penalize all forms of discrimination, such as instigation to discrimination, victimization, racial segregation. The Council is competent only to find the contraventions and their punishment being the prerogative of the courts of law. Granting to the Council of the competence to apply penalties for contravention of discrimination would ensure the effectiveness of the implementation of anti-discrimination legislation and would raise the responsibility of people who commit discriminatory acts.
15. As regards the obligation of the State to ensure the functionality of an effective and independent antidiscrimination institution, progress cannot be reported. The effectiveness of activity cannot be fully assured, since the Council has neither an office compliant with the rules for safety and health at work, nor adequate number of staff. Also, the remuneration of personnel labor within the administrative staff is less than of other civil servants from independent public authorities and ministries. The full independence of the Council is not assured because the institution depends financially on the Ministry of Finance. The latter develops norms of expenses of the Council and does not comply with the legislation that notes that institution’s budget is approved by Parliament on a proposal from the Council and is subsequently transmitted to the Government in order to be incorporated into the State budget.
16. The sanctioning of acts of discrimination through criminal legislation also faces difficulties. Application of article 176 part (1) paragraph (a) of the Criminal Code is ineffective, because of modifications introduced on February 3, 2012 in the content of article 123 of the Criminal Code, which introduced in addition to the notion of responsible person also the notions of public officer and person in charge. The operation of these changes did not take place integrated and thereby the article 176 of the Criminal Code is applicable only when the offence is committed by a responsible person, which is the only person to whom, in a State enterprise, institution, organization or local government or in a subdivision thereof, provisionally or permanently, through the stipulation of the law, by appointment, election or by virtue of a certain tasks, certain rights and obligations are granted for the purpose of exercising the functions of the public authority or administrative actions or organizational-economic actions, not applicable to public officers, including servants with special status (officers of defense authorities, national security and public order, other persons possessing special or military ranks), as well as persons in charge.
Recommendations:

· Amend the legal framework with the view to empowering the Council with investigation and sanctioning powers.
· Ensure appropriate funding of the institution through provision of the Council with a suitable office compliant  with the accessibility, safety  and health requirements; increasing the number of staff and remuneration at the level of the institution for the protection of human rights.
· Amend the paragraph a) part (1) of article 176 of the Criminal Code by completing at the end with the expressions „public officer and person in charge”.
Annex 

Examples of racial discrimination casuistry

1. The Council stated the incitement to discrimination in the form of racism at release and presentation of burger from brown bread calling it by abbreviations O.N.O.J.E. which coincides with the name of the citizen of color from the Republic of Moldova, Mr. John Onoje. Moreover, the product has been promoted via social networks, causing the public discussions that have negatively affected human dignity, namely “black hole”. The Council concluded that the intention with which the defendants have been launched and promoted the product and the message associated to that product, was a "joke", humiliating the citizen of color from the Republic of Moldova named John Onoje. The Council has not accepted that the burger with brown bread and the name „O.N.O.J.E.” was a mere coincidence with the name of an existent person of color. The Council emphasized that the context in which the defendants launched and promoted this product, as well as public placed comments about John Onoje leave no doubt that they were to humiliate the person because of his skin color, showing its ethnic superiority. The Council has recommended to the defendants to make public excuses towards that person
. It should be noted, that the Council has received from the defendants shortly after the issuance of the decision, the briefing through which it is confirmed the execution of the decision.

2. The discrimination on grounds of ethnic origin in access to goods and services available to the public has been recorded also in the case of a person to whom a restaurant refused the provision of services for the organization of the carrying of a wedding party, having motivated that he is a Gypsy. Initially, the owner of the placement recommended to the applicant to go into another placement because his restaurant is more prestigious, and prices for weddings of Gypsies and the other parties of Gypsies are bigger. The applicant accepted the double price set by the owner of the restaurant, and he agreed to end the required agreement, but the owner of the restaurant has also demanded for an additional fee of 2000 EURO because the Gypsies are smoking much and there is a risk that the cigarette ash falls on the carpet which is brought from England and is very expensive and if it will be damaged, the sum of 2000 EUROS will not be paid back. Although the applicant has been agreed with the last condition, the owner of the restaurant, after many discussions, said that he would not accept in its placement the Gypsies’ weddings. As a result of the examination of this case, the Council has recommended to the owner of the placement the cessation of discriminatory practice towards the Gypsies and the ensuring of access to public goods and services provided to all people regardless of ethnicity
.

3. In the other two cases, the Council has stated racial discrimination in the activity of public authorities. In the case instituted at the complaint lodged by the 2 Nigerian young people to the Border Police „Chisinau International Airport” and Office „Austrian Airlines” in Chisinau regarding racial discrimination in access to public services. The object of the complaint reveals the situation of young citizens from Nigeria who are studying in the Republic of Moldova and had to make a study visit to Poland. The young people have been detained for a detailed control by the officers of Border Police Department within Chisinau International Airport. Once they have learned from the officers of the Border Police about possible false in Schengen visa, the representatives of the company „Austrian Airlines”, with which young people were going to fly, they scanned the visa and have sent it to their colleagues at the company’s corporate seat in Vienna, and they called the Border Police of Austria. A copy of correspondence by e-mail from 17.05.2014 and subsequently showed that the applicants were suspected as illegal migrants who when they came on Austrian territory, would have asked for asylum. Therefore, it has been reported via e-mail to the representatives of the company „Austrian Airlines” that it would be prohibited to the applicants to enter Austrian territory, although Vienna Airport was a transit point for the applicants, while their final destination was Krakow, Poland. The applicants had legal residence permit in the territory of the Republic of Moldova and according to the passports they have traveled previously from/in the Republic of Moldova to other countries and have never been the applicants for asylum or illegal migrants. At the establishment of instigation on grounds of race, the Council took into account the following actions of the Border Police of the Republic of Moldova: avoidance of direct contact of the issuing authority of the Schengen visas and providing of clarification as quickly as possible of the suspicions; informing of the airline company about existent suspicions; unjustified request of  confirmation from educational establishment of the applicants about  their situation, in relation to legal residence permit in the territory of the Republic of Moldova. The Council considered that it is incorrect from a State institution (law body) to put supposing that the applicants have been committed false in identity documents and such to treat negative the applicants because they are people of color, of African origin. The Council established the instigation to racial discrimination towards the applicants from the Border Police of the Republic of Moldova and racial discrimination towards the applicants from the air company „Austrian Airlines” 
.
4. The second question concerns the actions of police officers and has as object the complaint of a lady, of Roma ethnicity, which having gone out of a store where she had shopped, was met by two police officers. They announced that she is retained because she two days ago thieved a bag, and she may be the person who committed the offence. Also, the claimant affirms that she was questioned and humiliated more than 30 minutes inside the store, in a public space, suffering discrimination simply because she is of Roma ethnicity. The police officers have not deemed it necessary to check whether the lady truly corresponds to the profile of the person declared suspicious, but asked her not to oppose and to follow them to the Inspectorate. Due to the pressure applied by the Police Inspectorate officers, the claimant decided to go to the police location where she was questioned in a discriminatory manner. Having analyzed the evidence presented by the parties, the written and verbal explanations, the Council decided that woman’s situation and actions of the representatives of the Police Inspectorate represent a serious form of racial discrimination. The Council recommended to the defendant to submit written apologies to the claimant, and has recommended to the Internal Protection and Anticorruption Service (IPAS) of the Ministry of Internal Affairs starting internal investigation concerning the actions noted as a serious form of racial discrimination committed by the police officer 
. 
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