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Mental Disability Rights Initiative – Serbia (MDRI-S) would like to thank the Human Rights Committee for the opportunity to send written submission addressing the List of issues in relation to the third periodic report of Serbia under article 40 of the International Covenant on Civil and Political Rights. We hope that our comments will be valuable for discussions before the Committee, as well as for recommending to Serbia measures for improving current situation. 
Disability Rights International (DRI) is an international human rights organization dedicated to the rights and full participation in society of people with disabilities. DRI documents abuses and promotes international awareness and oversight of the rights of people with disabilities, and it trains and supports disability rights and human rights activists worldwide to promote rights enforcement and service-system reform. DRI is based in Washington, DC with regional offices in Mexico, Serbia, and Ukraine.  

Mental Disabilities Rights Initiative of Serbia (MDRI-S) is an affiliate of Disability Rights International. As a recognized advocacy organization in Serbia, MDRI-S promotes citizen participation, awareness and oversight of the rights of persons with disabilities, and leads the process of development of disability rights advocacy and self-advocacy movement in Serbia. MDRI-S covers the issues of the most marginalized and stigmatized people and its special focus is on children and adults who are at risk of or who are already residing in social and mental health institutions. MDRI-S priority areas are equal recognition of persons with mental disabilities before the law, protection from violence, abuse, ill-treatment and torture, deinstitutionalization, and community living. As a member of the National Preventive Mechanism for Torture (NPM) set up under the OPCAT in 2012, MDRI-S systematically monitors the position of persons deprived of liberty in residential social institutions. 
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This submission focuses on few specific issues raised by the Committee in its List of issues in relation to the third periodic report of Serbia
, namely question 3 a) (Non- discrimination), question 6 (Violence against women and children) and questions 13 and 14 (Rights of persons with disabilities). It also refers to State’s responses to the List of issues submitted to the Human Rights Committee.
Question no. 3 

Human Rights Committee asked Serbia to provide information on measures taken, and their impact to address effectively, inter alia, discrimination against persons with disabilities. 
According to annual reports of the Commissioner for Protection of Equality
, persons with disabilities are among the most at-risk groups to be discriminated since they are exposed to discrimination in almost every aspect of their life, including access to justice, access to health, education, employment, and political participation. Because of exclusion, discrimination, and poverty, more than 11,000 children, youth and adults with disabilities in Serbia are placed in large residential and psychiatric institutions. As documented by DRI and MDRI-S, this group is to a high extent exposed to violence and abuse.
 Although comprehensive reform processes in social protection, education, health, judiciary and fundamental rights have been present in the Republic of Serbia in the previous decade, the position of persons with mental disabilities
, especially those placed in residential and psychiatric institutions have not improved significantly and they benefited less from the reforms. Despite the government’s efforts and on-going reforms, institutionalization of persons with mental disabilities remains dominant “service” offered by the state, and the system does not yet offer satisfactory alternative solutions. Segregation of persons with mental disabilities through placement in closed institutions represents severe form of discrimination given that majority of them are placed in institutions due to their disability. 

Institutionalization of persons with disabilities is discrimination on the ground of disability, but it should be emphasized that women and children are in worse position and are exposed to double and multiple discrimination due to their gender and age. 

Over 80% of all institutionalized children in Serbia are children with disabilities. We would like to inform Human Rights Committee on unequal access to education for children with disabilities who are placed in residential institution. Not only it constitutes violation of child’s right and discrimination based on disability, exclusion from education denies possibility of desegregation, inclusion, contact and interactions with peers without disabilities, and it represents poor preparation for community living.

During May-July 2015, MDRI-S conducted a research on the position of institutionalized children with disabilities in education system in Serbia
 and the results show that over 56% of children with disabilities of primary-school age in residential institutions are completely excluded from education system, while others attend schools for children with disabilities
. Not one child from institutions is attending mainstream school. The educational position of children in institutions varies across different institutions and reflects opinion and attitudes of the institution’s management and expert team. For example, 80% of children of school-age in institution Zvecanska attend six different local special schools or have temporary education ensured to them in institutions due to complex health problems. On the other hand, not one child of school age in the institution Stamnica attends school, while only 18% of school-age children in institution Kolevka or 25% in institution Sremcica attend school. The institutions’ management and expert teams explain this by complex or severe intellectual disabilities of children, that “they do not have the potential for education,” or “are not educable” – an approach and practice that violates national legislation and international child’s rights and equality standards. Progress has been made in ensuring access to education for children transferred from large residential institutions to small group homes where all children are included in local special schools for children, but they remain completely segregated in special units in special schools. 
The prevalent reason for exclusion of children with disabilities from education is the decision or the ‘assessment’ of the expert team in institutions not to enroll children in school based on their diagnosis and type of disability which is in violation of national education and anti-discrimination laws
. While de jure equality is ensured, de facto inequality is in practice and noticeably absent is the accountability for the exclusion from the education system. To sum up, a child placed in large-scale residential institution is most probably excluded from education or the chances of school enrolment are minimal. This will happen only if an expert team decides to enrol this very child in school, if the school has sufficient space, if the child is independently mobile and not a wheelchair user, if there are no health problems. Even when these barriers are removed, only every fifth child is enrolled in school. The child will attend special school and will probably be in a special class, designed only for children with disabilities from residential institutions. Additional support services for education are not always provided, because they are funded from the local self-government level, which complicates practice. Firstly, almost 40% of local municipalities in the Republic of Serbia are categorized as insufficiently developed or devastated (below 60% of the national average),
 which means that they face significant problems in ensuring funding for all necessary services. Secondly, children living in institutions are put under guardianship of the center for social work (guardianship authority) from the place of registration and not place of living. In practice, the municipality where the child is registered should finance additional support for education for a child, which is not always the case. Therefore, children living in the same residential institutions have different types and level of support or services. This also constitutes discrimination on the grounds of place of living. 
Question no. 6
Human Rights Committee asked Serbia to provide information on measures taken to address effectively the incidence of violence against women, including femicide and domestic violence.  

Women with disabilities in residential and psychiatric institutions are at increased risk of abuse, sexual assaults, rape by other clients and/or staff because of their specific vulnerability. In addition, they are victims of forced abortions, arbitrary separation from a child, and administration of contraceptives without informed consent or understanding. All of this constitutes inhuman and degrading treatment and it can amount to torture as recognized by the Special Rapporteur for torture. The sterilization of persons with disabilities is forbidden
 in Serbia. Since there is no comprehensive research or analysis of the forms of violence perpetrated against women with disabilities in custodial institutions, the actual scope of the violence they are exposed to is not fully known. 
In 2016, MDRI-S developed a separate monitoring and interview guide for documenting violence against girls and women with disabilities in residential institutions
. By December 2016, MDRI-S staff conducted several group and individual interviews with over 30 women with disabilities, conducted monitoring missions in four residential institutions, and talked to staff. The preliminary results show that women with disabilities in residential institutions are exposed to various forms of violence, including physical, psychological, sexual and gender based violence. Due to their very specific position, and due to isolation from outside world (segregation, isolation, lack of privacy, depersonalization, inaccessible information), majority of women is accepting violence as an inevitable part of their daily lives in institution. Furthermore, they do not know to whom and/or how to report violence, especially when violence is committed by the institution’s staff. Based on conducted interviews with women with disabilities in residential institutions and survivors of residential institutions, it could be said that adequate protection against violence, neglect and abuse has not been in place in institutions. There are no established mechanisms for complaints and appeals in institutions, including complaints against the institution and its employees. Even when they are formally in place, neither clients nor their family members have information about such options. In addition, mechanisms for protection from violence in institutions are neither in place nor effective and operational. 
Also, the information about reproductive health to residents by the institution staff is scarce or does not exist, the contraceptives are administered selectively, and the pregnancies are sometimes terminated without consent or explaining the consequences, which again puts women in risky situations.
 The risk of abuse and lack of adequate response mechanisms are higher if the woman is deprived of legal capacity.  Sexual abuse and other complex forms of violence in the context of detention are grave violations of human rights. While conducting monitoring visits to residential institutions, MDRI-S learned from women that they are administered contraceptives, but also that they have abortions or are forcibly separated from the child after birth thus denying these women right to motherhood. 

Throughout several contacts with organizations working in anti-trafficking, we learned that girls and women with disabilities who have been victims of trafficking were not provided with adequate support in mainstream drop-in shelters or support services as they are inaccessible and the staff lacks training on specific position of women with different disabilities. As a rule, they are placed in residential institutions where they are exposed to increased risk of abuse. In this area, also, there are no available data or research on the issue.

Questions nos. 13 and 14

Human Rights Committee asked Serbia to respond to reports that a large number of persons with mental, intellectual and psychosocial disabilities are subjected to involuntary placement in psychiatric institutions and to forced treatment and medical interventions; to respond on safeguards in place against arbitrary committal to such institutions and measures taken to ensure that the free, prior and informed consent of the person concerned to any treatment is respected in practice. In addition, Committee asked Serbia to indicate what measures have been taken to review existing legal provisions denying persons with disabilities who are deprived of legal capacity the right to marry and to vote; respond to allegations of overuse of decision on deprivation of legal capacity in respect of persons with disabilities and report on the progress made in the comprehensive review of all guardianship cases, and the outcome of the review, including the percentage of cases in which legal capacity has been restored.

In its 2016 Serbia Progress Report, The European Commission states that “proper legal safeguards to prevent torture and abuse in social institutions have yet to be adopted. A large number of people with mental and psychosocial disabilities, including elderly people, are involuntary confined in psychiatric institutions and no progress has been made towards deinstitutionalization. There are concerns about reports of the use of coercive treatment.”
 The CRPD Committee issued similar concerns and recommendations to Serbia in its Concluding observations in May 2016.

This part of our submission focuses on widely spread practice in Serbia that persons with disabilities, especially persons with intellectual, cognitive and psychosocial disabilities, are often deprived of their legal capacity. Serbia has one of the most restrictive guardianship systems affecting all areas of person’s life. It denies decision making power, and it is directly linked to deprivation of liberty and loss of power over personal assets of the individual. This practice brings them in the status of “civil death”, since deprivation of legal capacity means that they cannot exercise any of guaranteed rights by themselves. The position of persons placed in residential and psychiatric institutions is even worse, they are usually placed in institution with consent of their guardian, and cannot exercise any right, including the right to leave institution and live in the community, without guardian’s consent. Institutions are usually far away from their place of origin and they have very scarce contacts with outside world. The residents are not free to move unless they do not have their guardians’ approval, nor do they have any kind of power to decide about their everyday lives. This practice is in conflict with international regulations, e.g. the European Court of Human Rights has emphasized a need to establish the procedural safeguards to avoid simultaneous deprivation of freedom and deprivation of legal capacity.

The current malpractice can be illustrated by the statement of Deputy Ombudsman of the Republic of Serbia: “…deprivation of legal capacity in many cases means for taking over the assets of a person and putting them in the hands of their guardians. This is most often accomplished by property owners deprived of legal capacity are taken away from his property and placed in psychiatric and social institutions, according to the decision of a guardian and approval by the Center for social work. In psychiatric and social care institutions, many of them are restricted in movement, locked i.e. deprived of their liberty. So, in short: deprivation of legal capacity turns into a deprivation of property and deprivation of liberty”.
Women with disabilities deprived of legal capacity, who live in residential institutions, are exposed to treatments without their consent. The staff reported that the consent for abortions and administration of contraceptives is never asked from a woman, who is not even informed about the procedures, but from the guardian (frequently, also, signed consent of the guardian is not part of medical documentation).
According to data gathered from centres for social work in 2014
, 28,306 people in Serbia were under guardianship, while 67% of them are adults whose guardian is usually a relative or a familiar person
. In 14% of cases, people are under direct guardianship meaning that the duty of a guardian is delegated to an employee of the center for social work.
After a drastic increase in the number of people under guardianship in 2011 (33.9% compared to the previous year), in the following years the number of people under guardianship does not change significantly. Nevertheless, it’s constantly increasing.
Table 1: Number and age structure of persons under guardianship
	
	2010.
	2011.
	2012.
	2014.

	
	
	%
	
	%
	
	%
	
	%

	Children and youth (up to 26)
	6.162
	35,4
	11.025
	40,8
	11.267
	39,2
	10.954
	38,7

	Adults
	8.672
	48,4
	11.212
	41,4
	11.852
	41,3
	11.747
	41,5

	Older persons (65+)
	3.049
	17,2
	4.803
	17,8
	5.611
	19,5
	5.605
	19,8

	Total  
	17.883
	27.040
	28.730
	28.306


Changes of the Law on non-contentious proceedings in May 2014 brought some changes in the procedure for deprivation and reinstatement of legal capacity. One of the major changes is introduction of the mandatory periodic review of the court’s decision of deprivation of legal capacity. However, these changes are not sufficient as they do not reflect the practice of the European Court for Human Rights and keep the option of full legal capacity deprivation nor are they in compliance with the provisions of the Article 12 of the UNCRPD.

During 2016, MDRI-S conducted research
 on current practices regarding deprivation of legal capacity. Also, given the legal changes which oblige the courts to review all legal capacity deprivation cases, one of the research’s objective was to determine whether and how courts implement this legal obligation, namely how many review cases have courts started and finished), as well as whether the changes of the law led to changes of judiciary practice.
Results show that disability is predominant reason for deprivation of legal capacity while there are no significant differences based on gender and age. Also, it should be emphasized again that relevant provisions on conditions for deprivation of legal capacity are discriminatory against persons with disabilities.  

Data from this research
 show that there were 5.280 proceedings on legal capacity in the three years’ period (2013-2016) and in that period, 90% of cases (4.739 persons) ended in full or partial deprivation of legal capacity, which shows that the guardianship practice is still prevalent in Serbia. It should be taken into account that this is not the total number, because ten courts (out of 66) have not sent their data.
The number of legal capacity reinstatements is increasing, which is very encouraging, while the number of full legal capacity deprivations has decreased by 10% in comparison to research conducted in 2012. Although such trends are encouraging and they can infer some important steps to changes, the results expressed in real numbers show that there were only 66 persons whose legal capacity was fully restored, and 276 persons with partial legal capacity deprivation, which is still a very small number of the total persons under guardianship in Serbia
.  Persons with intellectual disabilities (40%) are mostly affected by such practice, then persons with psychosocial disabilities, while the number of elderly with dementia has been increasing in the guardianship proceedings.
In the period from 31 May 2015 (when the review processes were due according to the Law) to January 2016, the basic courts initiated 4385 review proceedings, but not every court listed the outcomes of the proceedings. In the mentioned research, data was available on the outcomes of 821 proceedings. In only 2.55% of the available cases, the court decided that there were no further reasons for legal capacity deprivation, while in only 8.9% of the cases legal capacity was partially restored
. In all other cases (89%) persons remained under plenary guardianship. 
In the review proceedings, the number of persons with psychosocial disabilities whose legal capacity was (partially) restored is much higher (80%) in comparison to persons with intellectual disabilities (15%), which is not surprising when we look carefully at the legal provisions about conditions for legal capacity reinstatement. The Article 148 of the Family law says that a mature person can have his/her legal capacity reinstated only when the reasons for legal capacity deprivation cease to exist. In cases when the court determined that a person with psychosocial difficulties was regularly taking the therapy, went to medical check-ups and did not have any severe difficulties in everyday functioning, the court decided to reinstate legal capacity. However, this is not the case with persons with intellectual disabilities, because intellectual disability cannot cease to exist, which again reiterates legal obstacles, contradictions, and unequal position of these persons before Serbian courts.
Women with disabilities are more at risk regarding deprivation of legal capacity when it comes to the motherhood. Instead of providing adequate support to parenting, mothers with disabilities, especially intellectual, psychosocial and cognitive disabilities are pre-assessed as incapable and imposed additional conditions including ownership of a property, employment, marital status, support by the extended family, etc. which are all conditions not examined or put before women without disabilities. All these conditions also lead to presumption of lack of capacity to take care of a child on the grounds of disability. Single mothers with disabilities are in particularly vulnerable position, because they are not provided any additional support and their single parenting is observed as a condition for separation from a child.  

There are two aspects in observing this issue. One is that women with disabilities deprived of legal capacity are fully stripped of their rights. The other aspect prevalent in practice is that a decision of a woman to have a child initiates procedure for deprivation of legal capacity. Basically, these two conditions (intellectual/psychosocial disability and pregnancy) are perceived as reasons for initiating procedure for deprivation of legal capacity. Either way, a child is put under guardianship, separated from a mother, and sometimes placed in an institution. In 2015, the Commissioner for Protection of Equality issued two opinions with recommendations upon the complaints of two mothers with disabilities for separation from a child. The Commissioner found that a child was separated by the center for social work solely on the grounds of mother’s disability, which constitutes discrimination. These cases before the Commissioner and its important recommendations are the first of this kind in Serbia and they might serve as a basis for changing the practice. 

Reference to the State’s response to the List of issues

Finally, regarding the State’s answers to the List of issues, it is stated in paragraph 109 that “there are no provisions limiting the right to marry of persons with disabilities”. First, the Committee asked Serbia to indicate what measures have been taken to review existing legal provisions denying persons with disabilities who are deprived of legal capacity the right to marry and to vote. The answer is that not a single measure has been taken in that regard. 
Also, we would like to emphasis that according to the article 18 of the Family Law, “a person incapable of reasoning cannot get married”. When we compare this provision with provisions prescribed in article 146 of the Family Law regulating conditions for full deprivation of legal capacity – “An adult person who is, as a result of illness or difficulties in psychosocial or physical development, incapable of normal reasoning and therefore unable to care independently for his/her own rights and interests can be fully deprived of his/her legal capacity”, it is more than obvious that persons with disabilities who are deprived of legal capacity cannot marry in Serbia.  
Regarding the State’s answer on voting rights of persons with disabilities that “legal provisions provide opportunity to vote outside the polling station and with the help of an assistant, including guide dogs”, we can say that this statement is unsuccessful way of avoiding to answer Committee’s question. Namely, persons deprived of legal capacity are explicitly deprived of their voting rights according the Constitution of the Republic of Serbia (article 18 – Every citizen who is of legal age and has legal capacity can vote and be voted on), and consequently the same provision exists in every electoral law
.
In conclusion, the Republic of Serbia has not acted upon recommendations of the CRPD Committee, Commissioner for Human Rights of the Council of Europe, the European Commission about abolishing plenary guardianship, reforming legal capacity law and practice, and ensuring procedural safeguards.
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