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Introduction
This shadow report is a joint submission by the Centre for Human Rights and Rehabilitation (CHRR) and the Centre for the Development of People (CEDEP).
The report is based on CHRR and CEDEP’s human rights reports that are produced and disseminated every year. The reports show that intersex children not only exist in Malawi, but they also face various human rights violations. There is a popular belief in Malawi that intersex is ‘malodza’ (a result of witchcraft) and that intersex children if allowed to live, may grow to become witches or wizards. 
Every year, these reports are shared with government officials, but up to now no action has been taken to protect intersex children. 
To date, there are no legal frameworks in Malawi to protect intersex children from multiple forms of discrimination and violence. Instead of taking legislative, administrative and other measures to protect intersex children, the State Party has moved to deny intersex children their rights. Last year, in January 2015, the President of Malawi signed into law a Marriage, Divorce and Family Relations Bill that reinforces the marginalization of intersex and transgender children. The new law defines “sex” or “gender” as the sex assigned to a person at birth, thereby excluding any children whose gender may not fit the conventional binary of being either male or female, or those whose sexual or gender identity in their later life does not align with that assigned at birth. Consequently, it is impossible for intersex children in Malawi to change their gender marker in their official documents, if need arise. This constitutes a violation of the children’s right to identity, dignity, and self-determination.
The State Party Report
The State Party report does not even mention intersex children or the challenges they face in their daily lives. Yet reports indicate that intersex children exist in Malawi and they face various rights violations. They face invisibility, stigma, discrimination and violence. Intersex babies and children are widely subjected to normalizing, nonconsensual, harmful surgeries, and other medical interventions, with life‐long, rights-violating consequences, including sterilization and genital mutilation. There are no support mechanisms for families living with intersex children. Curiously, there are no support mechanisms for those intersex children who are mutilated through medical interventions. Public services such as schools do not have guidelines on how to deal with cases of intersex children. 
Malawi government needs to declare surgery of intersex children as a harmful practice. Guidelines need to be put in place to guide all public medical facilities on dealing with intersex children and people. 
In addition, the State Party, instead of adopting legislative, administrative and other measures to protect intersex children, is enacting laws to deny intersex and transgender children their right to legal recognition. As observed earlier, the State Party has recently enacted a law that defines “sex” or “gender” as the sex assigned to a person at birth, thereby excluding transgender, intersex persons, and others whose identity does not align with that assigned at birth.
Since intersex children do not fall in the conventional categories of male or female, there is a risk that they may be persecuted by sections 153 and 156 of the Malawi Penal Code. Section 153 on unnatural offences states: 

anyone who: (a) has carnal knowledge of any person against the order of nature; (b) has carnal knowledge of any animal; or (c) permits a male person to have carnal knowledge of him or her against the order of nature; shall be guilty of a felony and shall be liable to imprisonment for fourteen years, with or without corporal punishment.

Section 156 on Indecent practices between males states:

Any male who, whether in public or private, commits any act of gross indecency with another male person, or procures another male person to commit any act of gross indecency with him, or attempts to procure the commission of any such act by any male person with himself or with another male person, whether in public or private, shall be guilty of a felony and shall be liable to imprisonment for five years, with or without corporal punishment.

For example, a child or an adult who is intersex can fall victim to allegations of gross indecency due to the lack of understanding of the complexity of their gender identity. Similarly, sexual activities of intersex adults may incorrectly be deemed against the order of nature due to the misunderstanding of their sexuality. Sections 153 and 156 of the Penal Code should therefore be viewed as a potential obstacle to lives of intersex people, and therefore needing review to eliminate this potential obstacle.
I. General Principles
Article 2. Non-Discrimination
In its State party report, the Government of Malawi draws attention to the legislative reforms that have been adopted to protect the best interests of the child, particularly the Child Care, Protection and Justice Act (CCPJA). While these reforms are commendable, it is noteworthy that intersex children and their specific needs are invisible in this Act. This means that the effects of the legislation on intersex children are not measured or monitored. 
In addition, there is no data or statistics on the number of intersex children in Malawi. This lack of data hinders the protection of their rights. Reports generated by CHRR and CEDEP, as well as various media reports, indicate that intersex children are subjected to various forms of discrimination that threaten their survival, well-being and social development. 
In October 2016, the state-funded Malawi Broadcasting Corporation aired a special edition TV documentary titled The Plight of the Intersex in Malawi, which documented the experiences of intersex people, including children. Virtually all the intersex people interviewed, including parents of intersex children, said they encountered problems in their social situations. They talked about feeling ‘different’, feeling lonely and experiencing shame and embarrassment. 
The Daily Times newspaper, one of the leading newspapers in Malawi, on 12th April 2014, featured the story of Future, who has experienced a lot of discrimination and harassment in his village and at school because of his intersex condition. Future was considered by people in the village as “a curse to the village”
 and was, therefore, ill-treated. At school he faced ridicule and harassment by fellow pupils, which forced him to drop out of school. Future has both sexual organs but uses the female organ when urinating and the boys at school noticed the condition as they were using the same facility and turned him into a laughing stock. After his teachers were sensitized about the condition, he was allowed to use the staff toilet, but Future was uncomfortable with this arrangement and chose to walk a long distance to use the toilet at home. But he rarely returned to school after this.  The prevailing gender normativity in Malawi society and superstitious beliefs around intersex conditions make intersex children vulnerable to discrimination, exclusion and sometimes violence.
· The Government of Malawi should put in place legislative, administrative, and other measures to protect intersex children from discrimination in any form.
· The Government should instruct its departments, most notable Ministry of Gender, Ministry of Education, Ministry of Health, and District Administrations to mainstream intersex children and persons in their policy and programming.

Article 3: Best interest of the Child

Section 23 of Malawi’s Constitution provides that: “(1) All children, regardless of the circumstances of their birth, are entitled to equal treatment before the law, and the best interests and welfare of children shall be a primary consideration in all decisions affecting them. 
The best interests of intersex children, as demonstrated by their omission in the State Party report, and in key national policy documents, are not given any consideration by the Malawi government. This means that the best interests of Intersex children are not given primary consideration.
Legal Recognition

There are no legal frameworks in Malawi to protect intersex people from multiple forms of discrimination and institutional violence.

A new law on Marriage, Divorce and Family Relations that went into effect in January 2015 reinforces the marginalization of intersex children. 

The new law defines “sex” or “gender” as the sex assigned to a person at birth, thereby excluding intersex persons, and others whose identity does not align with that assigned at birth. 

Consequently, it is impossible for intersex children to change their gender marker in their official documents. This constitutes a violation of children’s right to self-determination. Young people experience a multitude of problems when the gender indicated on their documents does not correspond with their gender presentation. 

As a result of lack of legal recognition and protections, intersex children are subjected to various human rights violations. They face invisibility, stigma, discrimination and violence. Intersex babies and children are widely subjected to normalizing, nonconsensual, harmful surgeries and other medical interventions, with life‐long, rights-violating consequences, including sterilization and genital mutilation.
· The Government of Malawi should review the Marriage, Divorce and Family Relations Act of 2015 in order to repeal all provisions that discriminate or encourage discrimination against intersex children. 
Article 12. Views of the Child
The views of intersex children are not given consideration. Harmful, normalizing surgeries and other medical interventions are performed on intersex children without their consent.
· Government of Malawi should do a research into the normalizing, nonconsensual, harmful surgeries and other medical interventions being performed on intersex babies in hospitals
· Government should immediately issue guidelines to all health facilities on how to deal with intersex births and intersex children.
II. Civil Rights and Freedoms

Article 8. Right to Preserve Identity

In Malawi, the biological sex of infants is registered at birth, which constitutes a violation of their right to self-determination. 
As noted above, the law in Malawi (specifically the Marriage, Divorce and Family Relations Act) recognizes only the sex or gender assigned at birth. As a result, it is impossible for intersex or transgender children to change their gender marker in their official documents. This constitutes a violation of children’s right to self-determination.
· The Government of Malawi should review the Marriage, Divorce and Family Relations Act of 2015 in order to repeal all provisions that discriminate or encourage discrimination against intersex and transgender children. 

· The law should make it possible for intersex children from the age of 12 to change the gender marker in their birth certificate, especially where later developments necessitates alteration of gender or sexual identification.
Article 17. Right to Information
For Intersex children, access to information on sexual diversity, gender diversity and intersex status is of the utmost importance. In most cases, intersex and transgender children often think they are the only people like themselves.  There are no role models around to improve their self-acceptance, empowerment and positive image of the future.

In schools, topics on intersex are conspicuously missing in the national syllabus. Children learn about sexuality through Life Skills Based Education, but such education has omitted any discussion on intersex. 
Intersex children also lack access to information to their intersex status. Very often doctors advise parents not to disclose to their children that they were born intersex and that they had “corrective” and/or “normalizing” surgeries.  As a consequence, children grow up without knowing or understanding their condition. This leads to lots of problems for intersex children as they are not equipped to deal with the changes happening to their bodies as they grow older. 
· The Government of Malawi should include topics on intersex, and sexual or gender diversity in the school syllabus, both at primary and secondary school level
· The Government should provide information to families living with intersex persons.

· The government should avail social services support to families living with intersex person.

III. Violence Against Children
Bullying in Schools
Many intersex children do not want to go to school because they receive threats and face violence. Many of them receive inappropriate questions about their genitals, which creates a profound feeling of insecurity.
Bullying leads to physical and mental health problems, it obstructs the personal and social development of the child, leads to depression and increases the risk for children to become violent themselves.
The Committee on the Rights of the Child, in General Comment 13, states that protection from violence includes protection from psychological and physical bullying. The Malawi Government has the obligation to prevent violence against Intersex children and adolescents.
It is clear that most teachers do not know how to address gender diversity and how to deal with students who do not conform to existing gender norms. With regard to intersex students, there is even less knowledge or capacity to act.
· The anti-bullying policy should explicitly include vulnerable groups such as Intersex children and specify how to address bullying or violence against intersex children

· The Government of Malawi should encourage the reporting of cases of violence against intersex children
· Government should set up desk officers at relevant ministries (Ministry of Health, Ministry of Education, Ministry of Gender/children) to coordinate issues of intersex children.
IV. Disability, Basic Health and Welfare

Article 24. Right to Health
In Malawi, there is a popular belief that intersex is a result of witchcraft –‘malodza’ –and a fear that intersex children if allowed to live, may grow to become witches or wizards and inflict harm on others. Such beliefs are so widespread that anecdotal reports indicate that a lot of intersex babies are killed once their condition is known. For the few that survive, there is a risk of poor physical and mental health as parents or caregivers often do not know how to address issues with regard to intersex status. In the regular health care system, there is not enough expertise to offer psychological support to intersex children and their parents. Most health workers lack knowledge and expertise to deal with children with an intersex condition. 
The lack of knowledge does have harmful consequences on intersex children’s physical and psychological health. The few that survive are often subjected to normalizing, nonconsensual, harmful surgeries and other medical interventions, with life‐long, rights-violating consequences, including sterilization and genital mutilation. 
In 2013, the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment called on states to repeal any law allowing intrusive and irreversible treatments, including forced genital-normalizing surgery, involuntary sterilization, “reparative therapies” or “conversion therapies”, when enforced or administered without the free and informed consent of the person concerned. He also called upon them to outlaw forced or coerced sterilization in all circumstances. Up to now, Malawi has not complied with this requirement.

· The Malawi government should prohibit ‘normalizing’ surgical procedures on infants and children with an intersex condition when there is no medical necessity.
· Government should facilitate training among medical personnel on how to deal with intersex children. 
V. Education, Leisure and Cultural Activities
Article 28. Right to Education
Although primary education is free in Malawi, many intersex children are out of school. But even those in school face a number of challenges: most school environments are not ‘intersex-friendly’ (for example access to toilets is a challenge as the toilets are clearly marked ‘male’ or ‘female’ and no other options. 
Intersex children are also at increased risk for being barred, or deterred from accessing schools, all of which undermine their ability to learn and develop the skills that are necessary for a productive life as an adult. 
An intersex woman in Salima who volunteers for CHRR revealed that when she was a child she was barred from attending primary school because her parents were afraid that other pupils would ill-treat and make fun of her because of her intersex condition.
 As a result, the woman has remained uneducated while all her siblings have completed their education and have found employment. 
Many other intersex children do not want to go to school because they receive threats and face violence. Many of them receive inappropriate questions about their genitals, which creates a profound feeling of insecurity.
Bullying leads to physical and mental health problems, it obstructs the personal and social development of the child, leads to depression and increases the risk for children to become violent themselves. 
The Committee on the Rights of the Child, in General Comment 13, states that protection from violence includes protection from psychological and physical bullying. It is clear that most teachers do not know how to address gender diversity and how to deal with students who do not conform to existing gender norms. With regard to intersex students, there is even less knowledge or capacity to act. The Malawi Government has the obligation to prevent violence against Intersex children and adolescents.
· The Malawi Government should sensitize, and build the capacity of, teachers to deal with the situation of intersex children
· The government should ensure that there is explicit and structural attention in teacher training programmes for sexual diversity, gender diversity and intersex status to increase knowledge among teachers.

· The Ministry of Education should integrate sexual and gender diversity in the primary school curriculum as well as teacher training colleges
VI. Conclusions and General Recommendations 
From the above, it is clear that intersex children are a vulnerable group in Malawi. It is also clear that the prevailing gender normativity in Malawi society, and superstitious beliefs in witchcraft, are the major causes for discrimination and exclusion of Intersex children. We, therefore call upon the Committee on the Rights of the Child to recommend to the State Party the following:

· Improve the awareness of the situation of children with an intersex status. 
· Stimulate research into the wellbeing and rights of this group of intersex children.

· Educate and train medical, psychological and education professionals on intersex as a natural bodily variation and on the consequences of unneces​sary surgical and other medical interventions for intersex children. 
· Review the Marriage, Divorce and Family Relations Act to repeal provisions that discriminate against intersex persons
· Promote access to identification documents with preferred gender markers

· Promote access to information, counseling and support services for persons with intersex variations and their parents, caregivers or families

· End human rights violations, including stigma and discrimination, against persons with intersex variations, particularly the practice of non-consensual genital surgeries on infants or children and minors

· Provide education, information and training on intersex issues for organizations, government departments and individual professionals and the media 

· Develop a Child Protection Policy that explicitly include intersex children as a vulnerable group
· Mainstream intersex issues in programming
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