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	Executive Summary

In the period under review, Bosnia and Herzegovina (BiH) made some progress on a number of outstanding issues. With the ratification of the European Charter for Regional and Minority Languages, the country fulfilled its last convention-related commitment, set in the PACE Opinion 234 (2002) on BiH’s application for membership of the CoE. The election of the judge to the ECtHR in respect of BiH was also a welcoming development. BiH persevered on the reform path in the judiciary, advancing albeit with some difficulties with the implementation of the Justice Sector Reform Strategy and the War Crime Strategy. At regional level, BiH proved to be a country contributing to regional stability, providing a good degree of collaboration with both its regional partners and the ICTY. 

At the same time, sustainable progress remains to be achieved as regards the implementation of the Sejdić and Finci judgment and the amending of the Constitution as well as the electoral legislation so as to bring them in conformity with the ECHR. Ethnic segregation in schools still remains an acute issue. Little progress can be acknowledged in improving the functionality and efficiency of different levels of government. Additional efforts are needed to ensure compliance with the rule of law and human rights standards in particular as regards the independence of the judiciary, the fight against corruption, non-discrimination and the independence of media. The absence of BiH representatives in a number of CoE bodies  remains an obstacle for full participation in the Organisation’s work. 
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I. 
INTRODUCTION

1. Bosnia and Herzegovina (BiH) joined the Council of Europe (CoE) on 24 April 2002. Its accession followed the adoption of Opinion No. 234 (2002) of the Parliamentary Assembly of the Council of Europe, which lists a series of commitments to be met by the country.

2. This is the seventeenth report prepared by the Secretariat following the Committee of Ministers’ decision of 29 May 2002, mandating the Secretariat to prepare regular reports on the honouring of commitments by BiH. This report is based, inter alia, on information gathered by the Secretariat’s in-country mission from 16 to 21 December 2012 (list of the institutions met during the visit is appended).

3. The Permanent Representation of BiH to the CoE and the Ministry of Foreign Affairs in Sarajevo provided helpful assistance in the organisation of the visit and its programme. The CoE Office in BiH and the Head of Office in Sarajevo helped with the organisation of the mission and participated in it. The Secretariat would like to thank the authorities in the country at all levels and Ambassador Šahović for an excellent organisation of the visit and for assistance extended throughout.

4. The report covers the period from June 2010 to December 2012 and updates the document SG/Inf(2010)11 FINAL.

II. 
POLITICAL CONTEXT

5. In the period covered by this report, BiH experienced a mixed record of achievements and impediments. After 15 months (last general elections were held in October 2010) of political party negotiations which finally resulted in a State government coalition of the four main Federation of Bosnia and Herzegovina (FBiH) parties - the Croat Democratic Union BiH (HDZ BiH), the Croat Democratic Union 1990 (HDZ 1990), the Social Democratic Party (SDP) and the Party of Democratic Action (SDA) together with the two main Republika Srpska (RS) parties –  the Party of Independent Social Democrats (SNSD) and the Serbian Democratic Party (SDS), the government at State level was formed in February 2012.

6. The appointment of Mr Vjekoslav Bevanda as President of the Council of Ministers on 12 January 2012 paved the way for the implementation of the December 2011 political agreement of the 6 parties of the ruling coalition.  This was demonstrated in February 2012 by the approval by the Parliamentary Assembly of Bosnia and Herzegovina (PABiH) of two important pieces of legislation relevant for the European integration of the country, i.e. the Law on Census and the Law on State Aid (the law on State Aid had been set as a condition for the entry into force of the Stabilisation and Association Agreement with the European Union; the law on Census as a requirement for further EU integration). In March 2012, the six parties reached an agreement on a condition related to the closure of the Office of the High Representative (OHR), the registration of State and defense property, although without yet accomplishing its implementation. 

7. The formation of a government after the October 2010 elections proved challenging also in the Federation of Bosnia and Herzegovina (FBiH). After being unable to constitute the FBiH House of Peoples, thus to elect the Presidency or government of the Federation, due to several Cantonal assemblies refusing to send their House of People’s delegates, a coalition deal was finally struck in March 2011. The constitutional legality of the subsequent election of the Presidency and government was questioned and the Central Election Commission (CEC) ruled against it. In order to avoid a situation of ambiguity of legitimate governance, notably in relation to a looming budget crisis, the High Representative suspended the CEC ruling and allowed the Federation authorities to proceed with their work.

8. The government of Republika Srpska (RS) was formed rapidly, two months after the holding of the general elections (in December 2010). In April 2011, the RS National Assembly (RSNA) called for a referendum on the legitimacy of the State Court and Prosecutor’s Office (institutions created by the OHR). The possibility of a referendum was then withdrawn in May, after the EU launched a dialogue on the reform of the judiciary in BiH.  This move paved the way for the EU-BiH Structured Dialogue on Justice, started in June 2011, and in which the CoE is a member of the International Consultative Group through its Venice Commission Secretariat and the CoE Office in Sarajevo.

9. A political crisis erupted in May 2012, over disagreements on the State budget which led to the breakup of the coalition and the forming of a new parliamentary majority at the State level and in the Federation of BiH. This row brought the decision-making and legislative processes at the State, FBiH and several cantons to a virtual standstill for some time. The new coalition has still not been able to establish its government in the FBiH or in several cantons.

10. At State level a new parliamentary coalition was formed in mid-June 2012. The coalition government was then restructured in November.

11. A crisis still lingers on in the FBiH, where it has not yet been possible to form a new government. It has been reported to the delegation that such difficulties for the parliamentary majority to clearly seat the governing coalition point, partly, to some shortcomings in the FBiH constitution (i.e. the lack of mechanisms to overcome blockages).

12. In the context of the negotiations between the parties of the new State-level coalition, the 1 November programme agreement between SDP and the SNSD proved to be a major political development. The agreement endorsed by the other parties in the coalition contains a series of legislative proposals aiming at modifying the competences of some crucial State institutions, like the Central Bank, the State Court and the High Judicial and Prosecutorial Council (HJPC). Other proposals envisaged by the agreement include the election of prosecutors by legislative assemblies, the introduction of closed electoral lists and the transfer of responsibility for the oversight of the ballot counting process from the Central Electoral Commission (CEC) to municipal councils. The agreement has been criticised both by representatives of the affected bodies (above all, the HJPC and the CEC) and by the international community.  Nevertheless, the draft legislation prepared on its basis is scheduled for adoption by the Council of Ministers (CoM) at the beginning of 2013 and then to enter parliamentary procedure. The CoE stands ready to provide the necessary expertise on those drafts should the BiH formulate a request.

13. In the period under review, no progress on the implementation of the Sejdić and Finci ruling by the European Court of Human Rights (ECtHR) has been recorded.  Notwithstanding clear acknowledgement by the authorities at State and entities’ levels that a solution has to be found well before the next general elections of 2014, several preliminary proposals on the table, appeals by the CoE and the fact that in June 2012 all BiH political party leaders agreed to a Road Map for EU integration - including the execution of the judgment - the BiH institutions have not so far found an agreement on a shared solution to amend the country’s constitution and to address the issue of ethnic discrimination in the election of the State Presidency and House of Peoples (cf. below section on the execution of the ECtHR’s judgments). Moreover, in light of the Sejdić and Finci ruling, on 27 November 2012, BiH Presidency member Zeljko Komsic filed a request to the BiH Constitutional Court to assess the constitutionality of certain provisions of the Entities’ constitutions regarding the election of their Presidents and Vice-Presidents.

III. 
DEMOCRATIC INSTITUTIONS 

3.1.
 General and local elections 

14. Elections at State, Entity and cantonal level were held on 3 October 2010 – the second to be entirely administered by the BiH authorities with no involvement of the international community. The elections were monitored by an ad-hoc committee of 30 members from the Parliamentary Assembly of the CoE. In its assessment, the committee found the elections generally in line with CoE and OSCE commitments, commending the professional work of the CEC. Nevertheless, the committee noted that the elections were once again conducted with the ethnicity and residence-based limitations to active and passive suffrage rights foreseen by the Annex IV (the Constitution of BiH) of the Dayton Peace Agreement.

15. Elections for municipal assemblies and mayors throughout BiH were held on 

7 October 2012.  An 18-member delegation of the Congress of Local and Regional Authorities of the CoE observed the electoral process, which was assessed as generally satisfactory. In its preliminary findings, the delegation found, however, some flaws already detected during the general elections, such as the political interference in the composition of polling station committees and the weakness of local non-party NGOs involved in electoral observation. 

In the context of the October 2012 local elections, more serious issues emerged in two municipalities: Mostar and Srebrenica. In Mostar, elections were not held because of the failure by the PABiH to adopt or of the political parties to reach an agreement on the amendments needed to implement the November 2010 BiH Constitutional Court ruling on the city’s electoral system – a ruling for which the Constitutional Court asked an Opinion to the Venice Commission (Opinion no. 594/2010).  Indeed, the Constitutional Court deemed certain provisions of the BiH Election Law pertaining to Mostar unconstitutional on grounds of discrimination, in response to a complaint brought by the Croat caucus of the State-level House of Peoples. The PABiH did not meet the deadline imposed by the Court to amend the Law, so the latter, in January 2012, repealed the unconstitutional provisions, leaving Mostar without a proper legal framework to conduct municipal elections. Since October 2012, the OHR has been facilitating negotiations between the main political actors in Mostar on the way to reshape the city electoral system, with the main contenders still holding very different positions. In a related development, Mostar city councillors decided, on 3 November 2012, to extend their mandates, without having a clear authority on such a subject. Today, those of Mostar are the only BiH citizens who have not been able to cast their votes for their local representatives.

16. The delegation was informed that, in Srebrenica, the non-renewal of a legal exemption which allowed former, pre-war residents to vote for the town’s municipal council led to a fierce electoral competition between parties inviting people from their constituencies residing elsewhere to register themselves in the town to vote. During the Election Day, the CEC failed to clarify the conditions needed to use the tendered ballots – a practice allowing people not registered on the electoral lists to vote and normally meant for people who turned 18 close to the date of elections, or for those people voting abroad but exceptionally present in the country for the voting day. It appears that the lack of clarity allowed some abuse of the tendered ballots, particularly but not only in Srebrenica, with many people brought by political parties to register their residence in Srebrenica on Election Day and voting, which created confusion in the designated polling station and led to several complaints and challenges of the results to the CEC.  Whereas the vast majority of municipal election results were announced in the legal deadline of 6 November by the CEC, Srebrenica election results were confirmed only on 12 December. 

17. The delegation was informed that currently, the State government is working on four draft laws which will have an impact on the electoral process, namely the law on citizenship, residence, ID cards and birth registry (a law adopted in 2012 is now in force, and new ID cards will be obligatory from 1 March 2013). The Secretariat delegation was informed that the relevant State authorities would welcome CoE expertise in the field of citizenship as well as information on best European practices with regard to residence issues.

18. The rules and the institutions presiding over the electoral process play a crucial role in all the CoE member States, including BiH. In this respect, the CEC is considered one of the most respected bodies in the country, both for professionalism and independence.  In spite of the political appointment process and ethnically-defined members, it has mostly successfully overseen a very complex electoral system comprising both direct and indirect elections, open lists and a wide variety of constituencies. This is why some of the amendments to the Election Law foreseen in the recent political agreement have been a source of concern within the CEC and the international community. In particular, concerns have been expressed by some interlocutors that the proposal to take the oversight of the ballot counting away from the CEC and to give it primarily to the local polling stations, under the control of the municipal election commissions appointed by the city councils, might lead to increased opportunities for electoral fraud or mismanagement. In this respect, the substantive involvement of the CEC in reforming the electoral procedures in BiH would be a useful practice. 

19. The above-mentioned topics show the sensitivity of the electoral issues in BiH (as in the large majority of other CoE member states), as well as the risks posed by the increasing pressure from politics. In such a scenario, the CoE, through its European Commission for Democracy through Law, might provide a useful support to BiH authorities to improve and protect the fundamental aspects of a neutral, unbiased and well-managed electoral process at all levels – State, Entity, cantonal and municipal.  Election-related topics could be part of a future co-operation framework between BiH and the CoE.

3.2. 
Role of the International Community

20. Eighteen years after the signing of Dayton Peace Agreement the country still remains subject to a formal and substantial presence of the international community, which continues to play an important role.

21. The objectives and the conditions set by the Steering Board of the Peace Implementation Council (PIC) in 2008 for the closure of the OHR – the so-called 
‘5+2 Agenda’ – have been met, but only in a limited fashion
. Issues such as the apportionment of State and defence property among the various levels of government are still highly controversial, as demonstrated by the lack of implementation of a March 2012 political agreement within the former ruling coalition and of a July 2012 BiH Constitutional Court ruling on the issue. The OHR decision to close the Brcko Final Award Office on 31 August 2012 and to ‘suspend’ the international supervision of the District was certainly an important step forward.  It did not however completely satisfy one of the objectives of the ‘5+2 Agenda’, which asked for the ‘Completion of the Brcko Final Award’.

22. In general, the OHR’s role in BiH current affairs has been progressively scaled down, with the High Representative decreasingly using his ‘Bonn Powers’ (i.e. the power to impose or block legislation and to remove officials) which is considered as a positive dynamic. Nevertheless, the Office still plays a very important role in facilitating consensus among BiH political actors (as mentioned above, the OHR is assisting BiH parties in finding a solution to the Mostar electoral crisis), in reviewing legislation and – to a limited extent – in unblocking political impasses (an example is provided by the 28 March 2011 order of the High Representative to suspend a CEC decision on the lack of legitimacy of the (indirect) election of FBiH authorities).

23. In its latest Communiqué (November 2012), the PIC Steering Board stressed the need for political and institutional co-operation at all levels in BiH and called leaders and competent authorities to take the necessary steps to accelerate the country’s progress towards the EU and to meet the outstanding commitments of the ‘5+2’ Agenda. On a more specific basis, the Steering Board asked for a swift and legal resolution of the political crisis in the FBiH, for the appointment of the judges in the FBiH Constitutional Court to the vacant seats and for the implementation of the BiH Constitutional Court ruling on the electoral procedures in Mostar. Furthermore, the Steering Board reaffirmed its support to the State-level judicial bodies and to the EU-BiH Structured Dialogue on Justice, reminding political actors that justice reform could be dealt with only within that framework.

24. It is widely acknowledged that while the OHR’s intervention in domestic affairs is diminishing, the EU has stepped up and reinforced its presence in BiH. On 1 September 2011, the EUSR role was decoupled from the OHR and merged with that of the Head of Delegation of the EU in Sarajevo. This reinforced presence went hand in hand with a stronger EU involvement in the BiH reform process. This course of action aimed at helping the country to make progress on the compliance to the Interim Agreement (IA) on Trade and Trade-Related Issues and on the achievement of the conditions pending for the entry into force of the Stabilisation and Association Agreement (SAA), signed in July 2008. The execution of the Sejdić and Finci judgment as well as the adoption of the Law on State Aid (adopted by the PABiH in 2012) were set as the conditions for the entry into force of the SAA, while the law on Census, also adopted by the PABIH in 2012, was set as a requirement for further EU integration.

25. In order to facilitate BiH’s reform process, the EU launched in June 2012 a High Level Dialogue on the Accession Process (HLDAP) with the BiH authorities, which was facilitated by EU Commissioner for Enlargement Füle. The HLDAP aims at helping the country to move forward in the EU accession process by explaining the requirements and the methodology of accession negotiations. During the first meeting in Brussels on 27 June, the parties agreed on a Roadmap which, amongst other things, listed the need for the implementation of the Sejdić and Finci ruling by 30 November – so that a credible EU membership application could be submitted by the end of 2012. Notwithstanding the commitments undertaken by the BiH political actors and repeated appeals by both the CoE Secretary General Jagland and the EU Commissioner for Enlargement Füle, the deadlines set by the HLDAP were missed, as no political consensus was reached on a set of constitutional amendments to be  put into vote in the PABiH. The deadline on another issue dealt by the HLDAP – the definition, by the end of October 2012, of a co-ordination mechanism among the several BiH levels of government enabling the country to speak with one voice to the EU – was also missed.

26. As mentioned above, previously, in June 2011, the EU had also initiated a Structured Dialogue on Justice.

27. The EU has been present in BiH also at the security, law-enforcing level, although to a large extent this dimension has been scaled down. The EU Police Mission (EUPM) completed its mandate on 30 June 2012, after nine years of support and training to BiH enforcement agencies and the criminal justice system. The EUFOR ALTHEA military mission is still present in the country, although its manpower has been reduced to 600 soldiers (from 9000 in 2009, when the mission was launched). 

28. In November 2010, the Council of the EU granted BiH citizens with a biometric passport the right to travel to 25 European nations without a visa, for up to three months. This followed after reforms were accomplished, notably with the police, anti-corruption law and law prohibiting discrimination, which continue to be subject to monitoring by the European Commission. 

3.3. 
Constitutional Reform

29. After the failure of the latest attempt to change the Constitution of BiH – the so-called ‘April Package’ of constitutional amendments in 2006 – the debate on constitutional reform has been focused on the implementation of the Sejdić and Finci judgment, issued by the ECtHR on 22 December 2009. The ruling condemned BiH for discrimination against citizens not declaring themselves to be members of the Constituent Peoples (Bosniaks, Serbs and Croats), who are prevented by the Constitution to run for the State Presidency and for the House of Peoples (HoP). Since then, the implementation of the ruling became, in the opinion of major interlocutors, one of the most sensitive political issues in the country. 

30. Notwithstanding the fact that all institutions and all parties in BiH recognise the need for a swift implementation of the ruling, there has still been no consensus on how to achieve it. In October 2011, the PABiH set up a joint committee on the implementation of the Sejdić and Finci judgment, which has not been active since March 2012 and has not reached any agreement on a solution. In August 2012, after repeated calls from the CoE and the EU, three sets of proposals were presented by the political parties to the Collegium of the House of Representatives (HoR) of the PABiH. 

31. The PABiH Collegium has sent the three sets of proposals to the Presidency and the Council of Ministers for an opinion, while asking the parties to bridge their differences and propose a consolidated version of the amendments. Both the new parliamentary majority and the opposition have apparently given assurances that they would agree on a solution for the implementation of the judgment by March 2013. 

32. Many in the country and in the international community believe that changing the BiH Constitution in conformity to the Sejdić and Finci ruling is not merely a question of eliminating discrimination against those who do not label themselves as members of one of the three constituent peoples, which is of utmost importance per se, but also is a mean to help improve the functioning of State institutions. At the same time, some concerns are expressed with regard to a possible asymmetry in which Presidency members could be elected – indirectly or directly. Some interlocutors fear that such a development might further weaken State institutions.

33. In the period under review, constitutional reform was an issue also in the RS. On 

26 April 2012, the RS Council of Peoples failed to approve a list of 29 constitutional amendments, regarding – inter alia – the de jure abolition of death penalty in the Entity, the harmonisation of the RS Constitution with the ECHR and the definition of Banja Luka as the Entity’s capital. After a comprehensive drafting process launched in 2006, 28 out of 29 amendments were approved by the RS National Assembly. The provision on Banja Luka were not approved as representatives of one caucus were asking guarantees for their representation in the city’s council. When the package passed for definitive approval at the Council of Peoples, this caucus rejected the whole set, notwithstanding the fact that amendments were voted one by one. According to relevant RS institutions, there will be no initiative – for the time being – to revive the constitutional reform process in the Entity.

3.4
Local self-government

34. In March 2012, the Congress of Local and Regional Authorities adopted a Recommendation on Local and regional democracy in BiH in which it underlined that the functioning of local self-government has been seriously affected by the political and institutional deadlock at state level. The Congress also noted with concern that the lack of clarity in the distribution of powers between entities, cantons and municipalities persists. Therefore, it invited the BiH authorities to review the legislation on local self-government within the entities, cantons and municipalities with a view to ensuring clear distribution of the powers of local authorities.

3.5. 
School of Political Studies of BiH

35. During 2012, the School of Political Studies in BiH has successfully implemented several projects, such as “strengthening accountability of women and young political leaders in BIH”, which gathered some 8,000 women, of which 124  were elected for the first time to municipal councils. At least 50 young politicians have passed through this school, some today occupying high-ranking functions in the country. In co-operation with the Central Electoral Commission, the School has trained some 85 members of political parties, so that they can exercise as trainers for election observation. They have already formed some 20,000 observers at the level of their political parties. The School is also part of a regional programme, through which politicians attend a regional school of political studies. For the year to come, the School will focus on the training of young people from the NGO sector, so that they can be observers at the next elections, as well as on the continuing of training of women in relation to their participation in BiH political life.

IV. 
HUMAN RIGHTS

4.1 
European Convention of Human Rights and the execution of judgments of the European Court of Human Rights 

36. As at 21 January 2013, 1,743 applications were pending before the ECtHR, while the Committee of Ministers is currently examining 24 cases for execution control – 6 of which under enhanced supervision.

37. The execution of the judgment in the case of Sejdić and Finci is being examined by the Committee of Ministers for execution control. As mentioned above, the execution of this judgment requires the amendment of the Constitution of BiH and its electoral legislation. The Committee of Ministers adopted a second interim resolution at its 1157th meeting 
(December 2012), strongly urging the authorities and political leaders of BiH to amend the Constitution and the electoral legislation and to bring them in conformity with Convention requirements without further delay and stating that it will keep this case on its agenda for each DH meeting until it is closed.

38. Apart from the problems faced in the execution of the judgment in the case of 
Sejdić and Finci, with BiH there is a good level of co-operation in the execution of judgments. It is noted in this regard that the Committee of Ministers decided to close the examination of the cases of Karanovic and Sekerovic concerning pension rights at its 1157th meeting following the measures taken by the country to execute these judgments.

39. The cases still under implementation supervision by the Committee of Ministers concern, inter alia, ownership rights, the non-enforcement of final decisions ordering payment of war damages, the unlawful detention in compulsory confinement in a prison psychiatric unit without a valid court order, the detention of mental health patients in an inappropriate institution and the non-enforcement of a final decision ordering the allocation of a suitable replacement apartment to the applicant.

4.2 
European Social Charter


40. BiH ratified the Revised European Social Charter on 7 October 2008, accepting 51 of its 98 paragraphs. The country has not signed the Additional Protocol Providing for a System of Collective Complaints.

41. There is a good level of on-going co-operation with the European Committee of Social Rights (ECSR) and in January 2012, the ECSR issued its Conclusions on the compliance of articles 7, 8, 16 and 17 (Thematic Group IV: Children, Families, Migrants) of the Revised European Social Charter as a response to the 1st National Report presented by BiH authorities in December 2010.  In particular, the Committee found that BiH does not provide enough protection in the fields of juvenile work, maternity leaves, work of pregnant women, living conditions of Roma people, corporal punishment for children and enrolment in secondary schools.

42. The 2nd National Report, submitted on 11 November 2011, concerns the accepted provisions of the Revised Charter relating to articles 1 (right to work), 9 (right to vocational guidance) and 20 (right to equal opportunities) (Thematic Group I: Employment, Training and Equal Opportunities).

43. The 3rd National Report, due on 31 October 2012, concerning the accepted provisions of the Revised Charter relating to Thematic Group II (Health, Social Security and Social Protection) has not yet been submitted.

4.3 
European Commission against Racism and Intolerance (ECRI)

44. In its 2nd Report on BiH (fourth monitoring cycle) published on 8 February 2011, ECRI strongly recommended that the country’s authorities provide judges and prosecutors with initial and on-going training, as a matter of priority, on the Law on the Prevention of All Forms of Discrimination in particular and on issues pertaining to racial discrimination in general. It also recommended that training be offered to lawyers on the law and on issues pertaining to racial discrimination more generally.

45. In the report on BiH, ECRI also urged the authorities to bring to completion as a matter of priority their work to resolve all remaining cases of “two schools under one roof”. It emphasised that in doing so, the authorities should ensure not only that these schools are unified administratively but also that pupils are taught together wherever possible.

4.4 
Census 

46. The adoption of the Law on Census in February 2012 has been welcomed as a positive development both for BiH’s European path (it was one of the conditions for further EU integration) and for the functioning of the country, given the high political sensibility of such an issue for a country based on ethnic proportionality and where the last census was conducted in 1991. Following the adoption of the Law, on July 2012 the RS National Assembly revoked a previous bill enabling the Entity to conduct its own census, irrespective of whether the State-wide census was conducted.

47. The Law foresees the conduct of the population, household and apartments census from 1 to 15 April 2013. In April 2012, the BiH Council of Ministers signed a MoU with the EU and the CoE in order to provide the country with international assistance for the preparation and the conduct of the census. Such assistance is offered by an International Monitoring Operation (IMO), in whose seven-member Management Group (MG) the CoE is represented along with EUROSTAT, the European Commission and several UN specialised agencies (the CoE is also implementing a JP with the EU on ‘Census Observation and Assessment Mission in BiH’ covering the logistics and coordination of the experts’ field missions and reporting for the technical and scientific aspects of the census).

48. In order to assess the level of preparation of the State and Entities statistical authorities, a pilot census was conducted in September 2012, involving 60 Enumeration Areas (out of 20,000) and 13,000 citizens throughout the country. The pilot census was deemed as satisfactory in organisational and logistics terms, although doubts remained on the level of cooperation between the three statistical offices and on the quality of the responses on the questions related to agriculture, labour force and housing. 
49. A controversial issue that arose before and after the pilot census was linked to some of the most sensitive parts of the questionnaire – question 23 ‘Ethnic/National Declaration’, 24 ‘Religion’ and 25 ‘Language’. Although the first two were only optional, their wording and structures did not fully include the recommendations from the 2010 Conference of European Statisticians (CES), issued by the United Nation Economic Commission for Europe and EUROSTAT. While the CES recommendations emphasised the freedom for individuals not to answer questions on ethnicity, language or religion and the use of open-ended questions to allow for self-identification – including selection of more than one ethnicity – the structure of question 23 and 24 was semi-open and did not allow for multiple responses. Moreover, the use of boxes, rather than a line, after the ‘Other’ option has been considered by NGOs as limiting write-in opportunities to express their identity.

50. In fact, civil society organisations shared their concerns on the wording of the above-mentioned questions in the sense that they might reinforce the ethnic categorisation of BiH citizens, by forcing anyone who does not identify himself as a member of one of the constituent peoples to be labelled as ‘Other’ and thus not allowing them to express freely their ethnic identity.

51. In December 2012, the IMO MG recommended the BiH Council of Ministers to postpone the census, because of the reservations on the local authorities’ ability to complete all the relevant work on time for April.  In January 2013, the BiH government decided to charge the State Statistics Agency to prepare amendment to the Law on census to hold the census in October 2013, as April 2013 was explicitly mentioned in the Law on Census. 

4.5
 Protection of national minorities

52. The BiH authorities should be commended for ratifying the European Charter for Regional or Minority Languages (ECRML) on 21 September 2010 (entering into force on 1 January 2011). This was the last outstanding convention-related commitment set in the Opinion 234 (2002) on BiH’s application for membership of the CoE. The ECRML delegation visited the country in November 2012 and is preparing its first monitoring report.

53. The Advisory Committee on the Framework Convention for the Protection of National Minorities conducted a visit to BiH on 5-9 November 2012. An Opinion is due to be issued in early 2013.

54. According to the information gathered at the BiH Ministry for Human Rights and Refugees, legislation on national minorities is in place both at State and Entity level, with parliamentary committees dealing with those issues at all levels. Although the Secretariat delegation was informed by the Ministry on the efforts BiH has invested for integrating the local Roma community (the largest among the 17 national minorities recognised by the BiH law on national minorities), problems such as access to housing, employment, education, healthcare, ID cards or prevention of child labour seem to be persisting.

In general, according to some interlocutors, especially NGOs, issues related to national minority protection in BiH can be perceived through several aspects, such as the on-going discrimination of “Others” in the political system at all levels and not only of the State Presidency and the appointment in the House of Peoples; the ethnic distribution of public sector employment in favour of the constituent peoples’; the way the census’ questions on ethnic affiliation; religion and language are structured (cf. section on Census), the still-existing ethnic segregation in schools and the lack of implementation of the Action Plan for the Roma.

4.6 
Prosecution of War Crimes

55. Implementation of the National War Crime Strategy – adopted in 2008 – seems to be progressing at a slow pace. During the period under review, the BiH Prosecutor’s Office completed the handover of war crime cases to the State Court – an achievement which allows the BiH authorities to know the exact number of cases still open in the country (approximately 1,200). The State Court began the process of transfer of several files to courts at Entity and cantonal level: according to the BiH Ministry of Justice, half of the overall amount will be dealt by the State Court and half by courts at lower level. There is concern, however, on the ability of Entity and cantonal courts to deal with the cases, in terms of staff, competencies and funding. The overall goal of dealing with the top priority cases within 7 years and all other cases within 15 years from the adoption of the Strategy seems, however, out of reach. 

56. In December 2012, BiH and Serbia moved closer to finalise the Protocol on Cooperation between their Prosecutor’s Offices on the exchange of evidence and information in war crimes cases. The Protocol’s signature is expected in the beginning of 2013.

4.7 
Co-operation with the International Criminal Tribunal for the former Yugoslavia (ICTY)

57. BiH continues to fully cooperate with the ICTY, and its efforts have been commended by the Tribunal Prosecutor in his 2012 report to the UN Security Council. However, the Prosecutor regretted the lack of progress on the cases transferred from the ICTY to the BiH judiciary, stressing that six out of thirteen are still in the investigative phase. The Prosecutor also expressed his concern on the capacity of Entity courts to deal with the files transferred from the State Court. 

58. The long-time fugitive Ratko Mladic was arrested on 26 May 2011 in Serbia, and his trial at the ICTY began on 16 May 2012 – Mr Mladic is accused of genocide, crimes against humanity and violations to the laws and customs of war.

59. On 15 November 2012, BiH and Montenegro signed an extradition agreement. 
On 28 November 2012, BiH signed a similar agreement with Croatia, while in June an agreement with Serbia was agreed in principle and still pending signature. However, it would appear that it does not cover war crimes suspects.

4.8 
Sustainable return of refugees and internally displaced persons

60. Eighteen years after the end of the war, BiH is still facing a complicated situation regarding internally displaced persons (IDPs) and refugees. According to UNHCR statistics, as at January 2012, there are still 113,000 IDPs and some 6,900 refugees (originating from Croatia), while there are still 58,578 Bosnian refugees outside the country. Around 7,000 IDPs reside in collective centres. In 2011, the pace of refugees and IDPs return has been bleak – 449 and 365, respectively. 

61. After several delays, the PA BiH approved in June 2010 the Revised State Strategy for the Implementation of Annex VII of the Dayton Peace Agreement (the part devoted to the return of refugees and displaced persons), the Strategy focuses mostly on the reconstruction of housing units, the completion of the process of property repossession and reinstatement of occupancy rights and the enjoyment of social rights (education, healthcare, employment) for returnees, refugees and IDPs. According to the State Ministry of Human Rights and Refugees (the State authority overseeing the Strategy), there has been substantial progress in the first two years of implementation: allegedly, there is no political obstacle to the issue of return and property rights issues have been almost completely resolved, while some problems remain in employment and healthcare. 

62. A donor conference for the financing of a regional refugee’s return process (the ‘Sarajevo Declaration Process’, launched in 2005 by BiH, Croatia, Montenegro and Serbia) in Sarajevo on 24 April 2012 collected around 260 million euros from several donor countries and organisations. The pledges announced will be channelled through a multi-donor trust fund to provide housing in the region for 74,000 vulnerable refugees from the 1991-1995 conflicts. The Trust will be managed by the CoE Development Bank 

63. In February 2011, the Missing Persons Institute of BiH unveiled a database containing the names of the 35,000 people missing from the 1992-95 conflict. Around two thirds of those have been found and identified, mostly in mass graves across the country, leaving around 10,000 missing people still unaccounted for. 

64. After the solving of  property rights issues, the most important aspect of sustainability of returns will be to ensure a non-discriminatory, welcoming environment for all returnees, notably in relation to education, remembrance and recognition of victims of the war, as well as economic and social opportunities. Particular attention should be paid to non-majority community returnees throughout the country. 

4.9 
Committee on the Prevention of Torture

65. In April 2012, the CPT published its report on BiH, based on its sixth visit to the country, conducted the previous year. The report highlights several credible allegations of 
ill-treatment by the police, especially during the questioning of suspects in police stations. Most allegations referred to the Banja Luka Central Police Station. According to the CPT report, the situation in prisons is better, with very few cases of ill-treatment reported – notable exceptions, however, were found in the Banja Luka Prison. The CPT found poor detention conditions for remand inmates, as well as for those serving their sentences in psychiatric clinics, while significant steps have been taken to reduce inter-prisoner violence, particularly in the Zenica Prison.

66. The CPT visited BiH again in December 2012. The report is currently being drafted.

4.10 
Freedom of expression

67. Politicisation of public media continues to be a worrisome trend at every level in BiH – a trend denounced by the international community.

68. At State-level, the Council of Ministers proposed to change those provisions of the Law on Communications designed to prevent political influence on the appointment of the Communication Regulatory Agency (CRA) governing body, by putting into parliamentary procedure in August 2012 an amendment assigning this task to an ad-hoc parliamentary committee. The amendment, proposed as a solution to unblock the appointment of the CRA Director General and its Council of Members – positions who are still vacant might harm the political independence of the media supervisory body.

69. In the FBiH, in July 2012, the Parliament attempted to appoint a provisional steering board for the FBiH public service broadcaster – a move not in line with the appointment procedure set out in the Law on RTV FBiH and that could be seen as a political interference with the independence of the media, even though the mandates of nearly all the members had expired without their being replaced on time. In a positive development, on 19 November, the committee for media of the lower house of FBiH decided to issue a public call for nominations for one member to the Steering Board by the end of the year and to appoint the other two members in 2013 and 2014 respectively. The Parliament should uphold the decision on the Committee.

70. In the RS, the government has expanded its practice to allocate funds to the entity’s print and electronic media, by more than doubling the dedicated funds in its September 2012 budget rebalance, creating increased concerns about government influence on public and private media.

4.11 
Ombudsperson Institution

71. After successfully achieving a transitional period during which the Entity-level bodies were merged, the State Institution of Human Rights Ombudsmen of BiH (a tripartite body subject to ethnic affiliation of its members) has been fully operational since 2010. The Ombudsmen of BiH addresses complaints over the protection of several categories, namely children, people with disabilities, national/religious minorities and detainees. It also deals with the violation of civil, political, economic and social rights and has also been named as the national mechanism for the prevention of torture.  More importantly, the Ombudsmen, plays the key role in the implementation of the Law on Prohibition of Discrimination, in relation to the lack of protection from or  human rights violations committed by any organ of BiH, the Entities and the District of Brcko. However, the lack of resources for this vital institution and the lack of awareness on the remedies provided pose a threat to a full-fledged application of the Law.

4.12 
LGBT

72. Lesbian, gay, bisexual and transgender (LGBT) persons are believed to be among the groups most discriminated against in BiH, as underlined in the 2011 Report of  the Council of Europe Commissioner for Human Rights, the 2012 European Commission Progress Report and assessments by NGOs. One local NGO, the Sarajevo Open Centre (SOC), conducted a review on measures taken by the BiH authorities to comply with CM Recommendation (2010)5 on measures to combat discrimination on grounds of sexual orientation or gender identity. According to this report, LGBT issues remain highly marginal when the political priorities are set, also because of the prominence of a whole range of issues as poverty and social insecurity. Hate speech (especially through the electronic media) and harassment against members of the LGBT community are reported to be common in the country.  This area requires further attention.

V. 
RULE OF LAW

5.1. 
Judiciary 

Implementation of the BiH Justice Sector Reform Strategy

73. The implementation of the Strategy, launched in 2008 and covering the period up to 2013 has been slow, as underlined by various interlocutors, notwithstanding the focus of the European Commission (EC) through its Structured Dialogue on Justice. Problems persist due to the fragmentation of the judiciary framework, not least in budgetary matters and the lack of a State-level Supreme Court. The authorities expect a new Justice Strategy to be elaborated during 2013 for the years to come.

74. The EU-BiH’s Structured Dialogue on Justice was launched in Banja Luka in June 2011, to advance structured relations on the Rule of Law prior to the entry into force of the Stabilisation and Association Agreement (SAA). BiH is the first potential candidate country to benefit from this new methodology. The platform provides the context to discuss all reforms that are necessary to allow BiH to progress in the alignment of its judicial system with the European standards and the EU acquis in the field of Justice and Home Affairs. To date, three plenary meetings have taken place (June, November 2011, July 2012), with the EC issuing a set of technical recommendations after each meeting. The CoE is a member of the International Consultative Group on the BiH Judiciary. 

75. At the request of the EC and within the EU-BiH Structured Dialogue on Justice, the Venice Commission, involved in the Dialogue, provided an opinion on “Legal Certainty and the Independence of the Judiciary”, adopted in June 2012. The main challenge identified is the coexistence of four legal orders in BiH that are more or less independent (the State, the Federation, the RS and the Brcko District) and lack of clear rules to regulate their relationship. Other challenges include the limited competences of state-level institutions, the backlog and uneven distribution of cases between the courts which can breach the principle of the “natural judge” or the right of access to a tribunal established by law.
76. As mentioned in the Venice Commission’s opinion the decentralised system of financing remains a problem in the judiciary, as the budget of courts and prosecutors’ offices are determined at the level of the State (State courts), the RS (RS courts), the Federation (Central FBIH Courts), the cantons (cantonal courts) and the Brcko District. The Federation, due to its structure, bears the brunt of the budget fragmentation, which directly undermines the efficiency of the judiciary of the Entity.  No uniform rules exist in this area, with the result that there are quite different budgets allocated to different courts and prosecutors’ offices. Moreover, judicial bodies become easily vulnerable to pressure from the institution deciding on the budget.
77. In July 2012, the 8th Ministerial Conference (a body that meets bi-annually and formed by the Ministries of Justice of BiH, the entities, the cantons, the HJPC and the Brcko District so as to oversee the implementation of the National Justice Sector Reform Strategy and one of the rare examples of successful sectorial co-ordination) adopted conclusions to concentrate, in the forthcoming period, on some of the recommendations of the VC Opinion, in particular on establishing a separate Court of Appeal; clarification of the competencies of the Court of BiH in criminal law (article 7.2); amendments to the law on HJPC and the access to justice.
78. Although all parties involved express their satisfaction with the Dialogue, the State-level judiciary and the independence of the judicial system continue to be challenged. The most recent example which raised concerns of the international and judicial community especially at the State level is the agreement endorsed by the new majority and initially brokered outside the framework of the Dialogue, on a series of legislative proposals including the HJPC and the law on conflict of interest in governmental institutions of BiH. The draft laws was expected to be adopted by the Council of Ministers by the beginning of 2013 and thereafter sent to parliamentary procedure.

Law on HJPC

79. Major controversies were raised by the proposal for amendments to the law on the HJPC which provide prosecutors at all levels to be appointed by legislatures and governments, from a list established by the HJPC. On the one hand, the proponents of the amendments argue that neither the HJPC nor the Prosecution services are sufficiently accountable for their lack of results, in particular for the low level of prosecution of corruption or organised crime cases. In addition, the post of BiH State Prosecutor was vacant for 1.5 years, following disciplinary proceedings against the former prosecutor. On the other hand, various interlocutors at the State and international level shared with the delegation the concern that the proposal runs the risk of politicising the appointment process. At present, the HJPC competences include the appointment of prosecutors, which derives from the “Transfer Agreement” of certain competencies of the Entities to the State signed in March 2004 by the two entities government’s and further supported by the qualified majority required for constitutional amendments (2/3) in their respective parliaments. This agreement foresaw the establishment of a single institution of the HJPC of BiH. It is believed by the judicial community at the State level that bringing down the appointment procedure to the entity levels could prove to be a step backwards. The Venice Commission, in its opinion on “Legal Certainty and the Independence of the Judiciary” (CDL-AD(2012)014), called for “more efforts to strengthen all institutions and authorities throughout BiH, including at state level”.
80. At present, two drafts are on the table of the BiH Ministry of Justice: one coming through the HJPC (improving some aspects of the HJPC functioning), and another one originating from the new majority, the only common point being the absence of defence lawyers from the membership of the HJPC.
Law on conflict of interest in governmental institutions of BiH

81. The proposal for amendments to the BiH law on conflict of interest in governmental institutions of BiH transfer the Central Election Commission’s (CEC of BiH) jurisdiction in this matter to a parliamentary body (Commission for Deciding the Matters of Conflict of Interest), appointed by the House of Representatives of BiH PA (HoR BiH PA) and composed of four representatives from the HoR BiH PA (two from the position and two from the opposition) and three other representatives, prominent public figures. The proposal foresees the sanction of ineligibility to be reversed by the introduction of a fine of up to 10,000 km (some € 5,200). In some cases, after imposing this sanction, the Commission might set a deadline of 30 days for the elected official, executive officeholder or advisor to eliminate the reasons that have led him/her into the situation of conflict of interest. Only failure to do so would lead to a proposal for dismissal by the Commission. The CEC has not been included in the drafting of the amendments.
82. In September 2012, the CoE started a one-year project “Strengthening the capacity of the judiciary as regards the implementation of the European Convention of Human Rights in BiH”, based on a Norwegian voluntary contribution. An expertise of the Draft Law on Courts of BiH is being carried out in the framework of the project, upon the request of the Ministry of Justice. 
83. Representatives of the judicial community met by the delegation argue that the reform of the courts proposed by the draft law might not solve the problem of the fragmented judicial system, as pointed out by the Venice Commission, and could rather prove to go in the opposite direction by removing the competences given to the Court of BiH in article 7.2 of the current Law on Court of BiH (i.e. under certain circumstances, to have jurisdiction over criminal offences prescribed in the laws of the Entities and the Brcko District). In its opinion, the Venice Commission said that a clarification of article 7.2. could be useful.
84. The Council of Europe stands ready to provide expertise on the above-mentioned drafts upon request from the relevant BiH authorities.
5.2. 
Fight against corruption and organised crime

85. During the reporting period, BiH ratified the Additional Protocol to the Criminal Law Convention on Corruption, which entered into force on 1 January 2012. 
86. In the Addendum to the Compliance report, adopted in April 2011, which puts an end to the Second Round Evaluation Procedure, GRECO found that 7 of its 16 recommendations had been implemented. Positive steps included amendments to the legislative framework in order to facilitate the detection and investigation of corruption offences, the organisation of a vast number of training seminars on financial investigations and confiscation of the proceeds of corruption, as well as the launching of a system of electronic data exchange between police and prosecution authorities. An Agency for Prevention and Coordination of the Fight against Corruption responsible, inter alia, for the monitoring of the new Anti-Corruption Strategy and Action Plan (2009-2014) had been set up, but was not yet operational. GRECO stressed that the operability of the Agency needs to be promptly secured. Additional steps must also be taken to better promote professional ethics and integrity in public administration: a Code of Ethics for civil servants at State level is still to be adopted, rules on pantouflage are to be better developed at Entity level and sufficient training of civil servants has not yet been provided. Tangible progress is also necessary with respect to whistle blower protection mechanisms.
GRECO’s Third Round Evaluation Report on BiH was adopted in May 2011; compliance with its 18 recommendations will be assessed in October 2013. Regarding the criminalisation of corruption, the country’s four Criminal Codes lack consistency as regards the material elements of bribery offences and the rules on jurisdiction. However, proper enforcement of legislation remains the main challenge. A coordinated action of governments at all levels is called for. Concerning transparency of party funding, GRECO acknowledged that the legal framework for the financing of political parties contains strong positive elements, the main one being the key position and action of the Central Electoral Commission (CEC) in ensuring that political parties and candidates are accountable as regards their finances. However, detailed rules on in-kind donations and their valuation are needed, as well as more transparency and accountability as regards the routine expenditure of political parties. The financial and human resources of the CEC must be reinforced. The arsenal of sanctions under both the Law on Political Parties Financing and the Election Law needs to be reviewed, as it is limited in scope and not sufficiently precise.

87. In October 2011, the BiH Council of Ministers adopted an Action Plan to address the deficiencies detected in MONEYVAL’s 3rd Round of Evaluation, as suggested at its 35th plenary. The Action Plan contained short-term, medium-term and long-term deadlines for taking corrective measures. At the 39th Plenary (July 2012), the Committee agreed that overall the authorities have broadly addressed the short-term objectives. BiH should report on the addressing of the pending short-term and medium-term objectives in April 2013.

88. The BiH authorities have made considerable progress in preparing draft amendments to the anti-money laundering and combating the financing of terrorism laws (AML/CFT) and in preparing draft amendments to the Criminal Code. The CoE process of providing technical assistance in reviewing both drafts is on-going. Overall, the proposed amendments appear to incorporate significant improvements to the AML/CFT regime, notably by introducing a realignment of responsibilities for AML/CFT supervision and training. Once these laws have been adopted, the authorities should also make necessary consequential amendments to the relevant laws in the Federation of Bosnia and Herzegovina, the Republika Srpksa and Brcko District as well as to secondary legislation and guidance.
5.3. 
Human Trafficking

89. GRETA carried out a country visit to BiH from 14-18 May 2012 in the context of the first round of evaluation of the implementation of the CoE Convention on Action Against Trafficking in Human Beings. The draft report was examined by GRETA at its plenary meeting on 26-30 November 2012 and sent to the authorities for comments. The final report should be adopted at GRETA’s next plenary meeting in March 2013, after which the authorities will have a month to send their final comments, which will be annexed to the report that will then become public. 
5.4. 
Penitentiary system

90. The September 2012 Ombudsman report lists a number of areas for further harmonisation of the laws on execution of criminal sanctions: residence/leave approval, length of the sentence served as a condition for transfer of prisoners, prison leave, conditional release, minimum standards for health care, complaints and grievances procedures. 
91. At present, the FBiH law on execution of criminal sanctions is in the Parliamentary procedure, no CoE expertise was solicited.
92. In June 2010, a Framework Financial Agreement, worth €23.3 million (€19.3 million of subsidised loan combined with a €4 million grand from EU Instrument for Pre-accession) has been signed between BiH and the Council of Europe Development Bank, aimed at 
co-financing the construction of a 350-inmate High Security State Prison, to be located in Istocna Ilidza, near Sarajevo. After significant delays, the construction phase of the prison is envisioned to start in the first half of 2013 and to last about eighteen months. The prison will serve the needs of the Court of BiH. The prison design is based on the European Prison Rules arising from the CoE Committee of Minister’s Recommendation Rec(2006)2 to member states, and the European best practices principle. 
93. The CoE is currently implementing a complementary project with reference to the future State Prison, entitled “Enhancing recruitment procedures and training of staff for the State prison of Bosnia and Herzegovina”, based on the US voluntary contribution. A Staffing and Recruitment Strategy, as well as training programme for all categories of prison staff will be developed in the framework of the project and delivered to the BiH Ministry of Justice in line with the dynamics of the complementary Construction Project. 
94. The Joint Programme between European Union and the CoE, entitled “Harmonising BiH sanctions policies and practices with European standards”, starts in January 2013. This Programme will seek to improve the capacity of prison staff and management, promote the use of non-custodial sanctions, and strengthen the ability to provide suitable support for prisoners with special needs. The Programme’s expected results should enable local policy makers, primarily Ministries of Justice on all levels to further develop the prison system(s) and thereby meet Bosnia and Herzegovina’s international treaty obligations. 
VI. 
EDUCATION
95. The Secretariat delegation was informed by various interlocutors that the education system in BiH still shows very tangible signs of ethnic segregation and discrimination. Notwithstanding several years of efforts and international lobbying, many “two schools under one roof” and mono-ethnic schools still exist throughout the country. Curricula – and especially the teaching of history – remain separated among ethnic lines.
96. Competences for education are scattered through the various layers of government in BiH. While in the RS the system is centralised, in the FBiH the primary responsibility lies with the cantons, who have differing legislation, while the Federation Ministry of Education and Science has a co-ordinating role only. The Brcko District, too, has its own system. The State has above all a coordinating role – played by the Ministry of Civil Affairs, which organises a periodic Conference of the Ministers of Education. The Conference met only once in 2011 and once in 2012. This fragmentation of competence for the education sector not only seriously hampers the modernisation of schools and universities, in terms of methodology and content, but also allows for a dispersion of responsibility. 
97. The “two schools under one roof” system – is a single set of school facilities hosting two schools (each catering specifically to one ethnic group) teaching two different curricula, with separate teaching staff, two administrations and very often, separate premises. Although initially designed as a positive measure to allow minority returnees to attend school, to which they otherwise have had no access, this system rapidly showed its limits and turned into a tool to reinforce ethnic segregation in mixed areas. Even though the Brcko District has successfully overcome this practice and provides integrated education, as have several cantons, it is still a critical issue in the Herzegovina-Neretva and the Central Bosnia cantons.
98. In April 2012, the Mostar Municipal Court ordered the Herzegovina-Neretva Canton to end this practice in the municipalities of Capljina and Stolac by 1 September, because it constituted a breach of the Law against Discrimination. Although the deadline passed without any action being carried out, the Mostar Court ruling may produce positive political results in the medium term. In August 2012, the Federation Minister of Education and Science, together with those Cantonal Ministers participating in the Co-ordination of FBiH Ministers of Education, adopted a set of recommendations for overcoming discrimination and segregation in the education sector. These recommendations provide a step-by-step approach to ending segregated schools without undermining the right of children to education in their mother tongue. Unfortunately, those Cantons most concerned by this problem have not indicated any willingness to implement those recommendations, as reported by different interlocutors at the State level.
99. In Republika Srpska, as well as in some parts of the Federation, the problem is linked to the prominence of mono-ethnic schools, which perpetuate segregation among children of different ethnic groups or mother languages. At the same time, the RS Ministry of Education has taken serious steps to improve the situation of non-Serb pupils in schools, by allowing curricula which are sensitive to their cultural background and in some cases, as in Srebrenica primary school, changing the name of the school to a more neutral name acceptable to all.

100. In 2013, the CoE starts the implementation of a JP on higher education qualifications framework and regional JP on inclusive education.

101. Overall, the existence of different layers of government, as well as the lack of consensus on a set of minimum standards in this field makes the education system one of the most intractable open issues in BiH, one which has a tremendous impact on the future of the country.
VII. 
REGIONAL CO-OPERATION

102. Regional co-operation, together with EU and NATO integration, are the three priorities of BiH’s foreign policy.
103. Although there are still some unresolved issues between BiH and the neighbouring countries, during the reporting period, BiH was seen as a constructive regional partner and an active member in most regional and sub-regional initiatives.
104. In January 2013, Mr Goran Svilanovic assumed his duties in Sarajevo, as the new Secretary General of the Regional Co-operation Council (RCC). RCC is the successor of the Stability Pact for South Eastern Europe (SEE) designed to help foster regional 
co-operation European and Euro-Atlantic integration in SEE. The RCC is based in Sarajevo and its membership comprises 46 countries, organisations and international financial institutions.
105. BiH is part of most of the regional initiatives, such as the RCC, Central European Free Trade Agreement (CEFTA) and the Adriatic-Ionian Initiative. In April 2012, BiH took over the one-year presidency of the Regional Initiative for migration, asylum and refugees (MARRI), gathering Serbia, Montenegro, Croatia, “the former Yugoslav Republic of Macedonia”, Albania and BiH, with a seat in Skopje. 
106. In September 2012, the Ministers of Interior of Serbia, Montenegro and the BiH Minister of Security gathered in Sarajevo, to discuss ways of enhancing co-operation in the fight against organised crime. One of the issues discussed was the creation of a joint Centre of police co-operation in Trebinje as a way to simplify the exchange of information related to organised crime. The signing of the agreement on the creation of the joint police centre is expected to occur at the next trilateral meeting in Montenegro. 
107. In September 2012, BiH hosted, in Sarajevo, an international conference on security in the Balkans – “Safety in the Balkans, technology, education – challenges in the cyber infrastructure”, with the participation, inter alia, of the Ministers of Interior of Serbia, 
“the former Yugoslav Republic of Macedonia”, Croatia, Montenegro and Turkey.
108. In October 2012, BiH hosted, in Sarajevo, a regional conference of the Ministries of Defence of SEE, on the mechanisms for co-operation in defence issues in the region.
109. In February 2012, the Prime Ministers of Montenegro, Serbia and BiH and the Minister of Interior of Croatia gathered in Banja Luka, at the invitation of the PM of RS, where they underlined the importance of regional co-operation, including in preventing and managing natural disasters.
110. There have been signs of progress in the relations between BiH and Serbia. The signing of the protocol on cooperation in the prosecution of war crimes, crimes against humanity and genocide between BiH and Serbia is announced for the beginning of 2013.
111. In January 2011, the Croatian President and PM signed a joint statement in support of BiH’s Euro-Atlantic integration and its territorial integrity. Although the final ratification of the 1999 border agreement between Croatia and BiH is still pending (due to small disputed sections of the boundary related to maritime access and the border on the Una river) the border issue is expected to be resolved before Croatia joins the EU.
VIII. 
CONCLUSIONS AND RECOMMENDATIONS
112. In general, in the period under review, BiH proved to be a country contributing to the regional stability, providing a good degree of collaboration with both its regional partners and the ICTY. The BiH authorities should be commended for ratifying the European Charter for Regional or Minority Languages on 21 September 2010 (entering into force on 1 January 2011). This was the last outstanding convention-related commitment set in the Opinion 234 (2002) on BiH’s application for membership of the CoE. The election of the judge to the ECtHR in respect of BiH was a welcoming development. 
113. Domestically, BiH authorities kept their commitment on the reform of the judiciary, advancing albeit with some difficulties with the implementation of the Justice Sector Reform Strategy and of the War Crime Strategy. In a positive development since 2010 the electoral process has been administrated by domestic actors and the Laws on State Aid and Census were adopted in 2012.
114. At the same time, in the period under review, due to a complex political context, slow progress has been registered in BiH regarding the implementation of outstanding commitments and obligations to the Council of Europe. The long time spent in the negotiations to form a government after the October 2010 elections and after the collapse of the ruling coalition in May 2012 slowed down the speed of reforms notwithstanding some progress at the beginning of last year. It is hoped that the formation of a new majority and the restructuring of the State-level government in November 2012 will give new impetus to long-needed reforms – starting with the implementation of the Sejdić and Finci ruling.
115. In this context, the agreement between two parties of the ruling coalition and later endorsed by the new, six parties majority could be considered as a positive example of local ownership and political dialogue in a country still under international scrutiny. However, it is of the utmost importance that this example of ownership does not jeopardise the functioning and the role of some of the most important State institutions in the country, the judiciary and the CEC.
116. The country is moving – although slowly – on the path of Euro-Atlantic integration. Nevertheless, the democratic and systemic flaws of the constitutions brokered by the international community, the cumbersome institutional structure of the country and the almost chronic lack of consensus among the main political actors are preventing BiH from using fully functional state responsibilities to fulfil its European aspirations.
117. BiH continues to face challenges related to the functioning and coordination of institutions at all levels, the rule of law, the fight against organised crime, corruption, segregation in education, discrimination and intolerance, freedom of expression and the independence of public and private media and their regulatory bodies.
118. Therefore, the country should further take full advantage of its membership in the Council of Europe. The absence, in some cases for years, of the BiH representatives in a number of CoE bodies is a serious obstacle for full participation of BiH in the CoE work. It is hoped that representatives to various CoE’s bodies, committees and institutions which have remained vacant thus far, will soon be filled.
119. In view of the above, the following recommendations are addressed to the BiH authorities:

· To duly execute the Sejdić and Finci decision of the ECtHR, and therefore to amend the Constitution and the electoral legislation so as to bring them in conformity with the ECHR without any further delay;

· To increase the efficiency of institutions at all levels (State, Entity, local) – as well as  effective and efficient co-operation between the State level and the entities, between the entities, and between the different branches of government;

· Eliminate, as a matter of priority, all outstanding ethnic segregation issues in schools, and develop and implement policies at all relevant levels to ensure both the protection of right to education in one’s mother tongue and a tolerant, inclusive, integrated educational environment;

· Implement fully the judicial reform strategy, including through the fostering of a constructive approach within the EU-Structured dialogue on justice and the implementation of the recommendations of the Venice Commission;

· Implement fully the war crime strategy; 

· To continue providing support to  the process of genuine enjoyment of the right to return for refugees and IDPs;
· Include all relevant actors, foremost the CEC, in discussions on reform of election-related legislation and processes;
· Complete the reform of the public broadcasting system by preserving the independence of public regulatory bodies and public broadcasters at all levels;

· Ensure adequate human and financial resources for the functioning of key independent institutions, such as the Ombudsperson, the Anti-Corruption Agency, the CEC or the Communications Regulatory Agency;

· Submit, as soon as possible, suitable candidates to the CoE bodies currently without a member from BiH, namely the Venice Commission, the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment, the European Commission against Racism and Intolerance, the Advisory Committee on the Framework Convention for the Protection of National Minorities, the Committee of Experts of the European Charter for Regional or Minority Languages and the European Committee of Social Rights;

· In view of achieving better co-ordination and visibility of the different CoE programmes prepare in co-operation with the CoE a comprehensive Action Plan of co-operation
.

ANNEX 1

Institutions met by the Secretariat’s Delegation during its visit to BiH (Sarajevo and Banja Luka; 16-20 December)

1. Ministry of Foreign Affairs

2. BiH Presidency

3. BiH Constitutional Court

4. BiH Ministry of Civil Affairs

5. BiH Ministry of Justice

6. BiH Ministry of Human Rights and Refugees

7. Central Electoral Commission

8. High Judicial and Prosecutorial Council

9. BiH State Court

10. FBiH Parliament

11. RS Constitutional Court

12. RS Ministry of Education

13. RS Ministry of Economic Relations and Regional Co-operation 

14. People’s Assembly of RS

15. Representatives of NGOs

16. Office of the High Representative

17. EUD

18. OSCE

ANNEX 2

On-going programmes of co-operation in/with BiH (bilateral and regional level)
1.
COE CO-OPERATION ACTIVITIES IN BIH – Voluntary contributions

Strengthening the capacity of the judiciary as regards the implementation of the ECHR in Bosnia and Herzegovina
Duration:  


04/09/2012 - 31/08/2013, 

Implementation status: 
on-going 

Total cost: 


€500.000 

Funding status: 

Funding secured (Norway framework agreement)

Objective/s: To increase the implementation of the ECHR at the national level in BiH.

Enhancing recruitment procedures and training of staff for the State prison of BiH 

Duration: 


01/12/2011 - 30/11/2013

Implementation status: 
On-going

Total cost: 


USD 1,100,008 (approx. €851.468).

Funding status:

Funding secured (VC/US)

Objective/s: To support the establishment of a professional, effective and efficient high security prison in line with European standards.

Promoting professionalism and tolerance in the media in Bosnia and Herzegovina
Duration: 


01/01/2012 - 31/12/2013

Implementation status: 
On-going

Total cost: 


€500.000

Funding status:

Funding secured (VC Ireland/Norway)

Objective/s: Promote professional and responsible journalism in line with CoE standards.
Strengthening accountability of women and young political leaders in BIH 

Duration: 


20/09/2011 - 30/06/2013

Implementation status: 
On-going

Total cost: 


USD 500,000 (approx. € 371.339)

Funding status:

Funding secured (VC/USAID)

BiH - List of on-going (active) JPs

Regional JPs
	
	Title 
	Geographical scope
	Status
	Time span
	FI
	Envelope
	Ratio
	Objectives 

	1
	CyberCrime@IPA   Regional Cooperation in Criminal Justice: Strengthening capacities in the fight against cybercrime

2010/DGHL/JP/2467
	Regional: Albania, Bosnia and Herzegovina, Croatia, Montenegro, Serbia ''the former Yugoslav Republic of Macedonia'', Turkey, Kosovo(
	Active
	01/11/2010

30/04/2013
	IPA 
	€2 777 778
	EU: 90% 

CoE: 10%
	To fight crime, in particular economic and organised crime, including money laundering; to monitor, to follow up and support effective implementation of CoE and other international standards in this respect; to prevent crime and protect and assist victims; to promote international co-operation; to develop standards for laws, procedures and actors in criminal justice; to ensure the protection of detainees and respect for European standards by law enforcement agencies; to improve prosecution standards and investigative techniques; to develop restorative justice.

	2
	Ljubljana Process II - Rehabilitating our Common Heritage

2011/DG4/JP/2637
	Regional: Albania, Bosnia and Herzegovina, Bulgaria, Croatia, Montenegro Romania, Serbia, ''the former Yugoslav Republic of Macedonia'', Kosovo*
	Active
	19/05/2011 

18/05/2014
	IPA 
	€500 042
	EU: 80% 

CoE : 20%
	To contribute to the strengthening of regional professional and institutional capacities in the field of restoration and rehabilitation of cultural heritage in the Western Balkans

	3
	Promoting Human Rights and Minority Protection 

2011/DG4/JP/2746
	Regional: 
Albania, Bosnia and Herzegovina, Croatia, Montenegro, Serbia, the “former Yugoslav Republic of Macedonia” and Kosovo*
	Active
	30/11/2011

29/11/2014
	IPA MB 
	€3 600 000
	EU: 100%


	To improve respect for human rights, particularly minority protection in practice, by enhancing the capacities of the relevant national bodies and the regional coherence of their activities



	4
	Inclusive education - Human rights, vulnerable groups and minorities 

2013/DG II/JP/2851 
	Regional:  Albania, Bosnia and Herzegovina,  Croatia,  Montenegro,  Serbia,  ''the former Yugoslav Republic of Macedonia'', Kosovo*  
	Active 
	1/1/2013  31/12/2015
	IPA MB
	€5 165 650
	EU: 90%

CoE: 10%
	To promote the concept of inclusive education, as well as relevant policies and practices of inclusive education in the formal education system at pre-university level in the Western Balkans through awareness-raising, mutual learning and capacity building measures.


Multilateral programmes of particular relevance for the region

	1
	Intercultural mediation for Roma communities (ROMED)

2011/DG4/JP/2663

	Multilateral: All Council of Europe member states

Currently covers : Bulgaria, Czech Republic, France, Germany Greece, Hungary, Italy, Republic of Moldova, Romania, Serbia, Slovakia, Spain, “the former Yugoslav Republic of Macedonia”, Turkey and Ukraine, Kosovo*

BiH should start in 2013
	Active 


	06/07/2011

31/03/2013


	DG EAC
	€2 000 000


	EU: 50%

CoE: 50%


	To improve the quality and effectiveness of the work of intercultural mediators, with a view to supporting better communication and co-operation between Roma and public institutions (school / healthcare providers / employment office

	Bosnia and Herzegovina 
	BiH-Census
	Census observation and assessment mission in Bosnia and Herzegovina
	JP Active 
	19/04/2012 
	18/10/2013
	€800 000

	2
	Bosnia and Herzegovina 
	BiH-EHEA
	Strategic Development of Higher Education and Qualificiation standards in BiH
	JP Active 
	01/02/2013 
	31/01/2015
	€1 115 000  

	3
	Bosnia and Herzegovina 
	BiH-Prisons 
	Harmonisation of BiH sanctions policies and practices with European Standards
	JP Active 
	01/01/2013 
	30/06/2015
	€1 320 000


� The 5 objectives set by the PIC in 2008 for the closure of the OHR are: 1) Resolution of State Property; 2) Resolution of Defence Property; 3) Completion of the Brčko Final Award; 4) Fiscal Sustainability of the State - completed as of May 2010, should be continuously sustained; 5) Entrenchment of the Rule of Law - completed as of May 2010, should be continuously sustained. In addition to these objectives there are also two conditions: 1) signing of the Stabilisation and Association Agreement - completed on 16 June 2008 and 2) positive assessment of the situation in BiH by the PIC Steering Board - to be assessed after all others are completed.


� At bilateral level, programmes of co-operation between BiH and CoE are carried out in a number of important areas: the penitentiary system, the judiciary, media, census, higher education and civil society capacity building. BiH also participates in CoE/EU regional joint programmes in the fields of protection of national minorities, of cultural heritage (Ljubljana process II), the fight against cybercrime as well as inclusive education (for a complete list, please refer to Annex 2). The Secretariat has also initiated the preparatory work for a comprehensive co-operation framework document with the country.





( All references to Kosovo, whether the territory, institutions or population, in this text shall be understood in full compliance with United Nation’s Security Council Resolution 1244 and without prejudice to the status of Kosovo.





� Partnership agreement; programme contracted  by means of two specific contracts; one is in force,  second contract is foreseen to enter  into force as of  April 2012
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