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Executive Summary

Montenegro continues to progressively implemerddgtession commitments and obligations. There
have been significant positive developments irréf@m of the justice system and the fight against
corruption over the past year. These efforts sthodk continued. The Venice Commission’s
concerns about potential political influence on thppointment of judges, the Supreme State
Prosecutor, the State Prosecutors and the Ombudsmr&atill valid and should be addressed at the

earliest opportunity.

The Parliament can be a more effective and infiaémstitution if it makes full use of the workin
methods available to it and the talents of allriiembers. A more functional relationship betwe
the parliamentary majority and the opposition, aslivas openness to the participation of ng
partisan experts, for example from specialised NG@=ild contribute to a stronger parliamenta
input to law and policy in Montenegro.

With a successful experience of transition to irshelence and of European integration behind
with a full mandate and a solid majority in the Rament ahead of it, the new Government has
excellent opportunity to focus on delivering comereand visible results for the people

Montenegro. This will require additional emphasied investment in the implementation

legislation and policies, increased participatioh GOs and of civil society in public affairs, ar
reinforced transparency and accountability of thev&rnment’s work.
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Introduction

Montenegro became a member State of the Couné&ladpe (CoE) on 11 May 2007. The
Committee of Ministers (CM) continues to monitor Menegro’s progress in relation to its
accession commitments and obligations the basis of CM Resolution (2007) 7 and the
exchange of correspondence between the Chair ofCtimamittee of Ministers and the
President, Prime Minister and Speaker of Parliansé¥ontenegré The first monitoring
report covered events during the brief period betwiglontenegro’s accession and July 2007
and the second report covered the period from2ady to May 2008.

This third report is basedhter alia, on a Secretariat visit to Montenegro which totdcp
from 11 to 15 May 2009 and covers the period frormyM2008 to August 2009. The
monitoring mission took place during the secondiarsary of Montenegro’s accession to
the Council of Europe. The Secretariat would likeemphasise the excellent co-operation
with the Montenegrin authorities, in particular rfrothe Permanent Representation of
Montenegro to the Council of Europe. The CounciEafope Office in Montenegro and the
Special Representative of the Secretary Generklanactive part in the mission.

The current state of implementation of the accessiommitments is outlined in the
Addendum to this document, SG/Inf (2009) 13 AddenduThis report will not attempt to
describe the developments in relation to all acoassommitments and obligations during
the reporting period, or to describe all the depmients during this time. More substantial
information regarding specific areas can be foumdhe relevant recent reports from the
Council of Europe, such as the report of the HulRayhts Commissioner’s visit which was
published in October 2008; the Joint First and 8dc&valuation Rounds Compliance
Report adopted by the Group of States against @tioru(GRECO) in December 2008; the
Third Round Detailed Assessment Report on MontemegAnti-Money Laundering and
Combating the Financing of Terrorism, adopted bynkioal in March, the second CEPEJ
overview of efficiency and quality of justice in Eypean judicial systems, published in
October 2008; the opinions of the Venice Commissiod reports of other bodies of the
Council of Europe. The Secretariat has also taiaa of the European Commission’s (EC)
progress report for 2008, which was issued on 5eltber 2008, as well as reports of other
international organisations, regional and Monteimegon-governmental organisations.

11 May 2009 was the deadline specified in PACE ©@pirR61 for the ratification of a

number of CoE Conventions, not all of which have tg&en place. The ratifications for

which the deadlines given by PACE have passed iatedlin Part VI of this report,

Conclusions and Recommendations. The ratificatiwhgch did take place during the

reference period for this report are:

» General Agreement on Privileges and Immunities e €ouncil of Europe and its
Protocol Nos. 1 and 6;

» Convention on Action against Trafficking in Humariiggs;

» Convention on the Prevention of Terrorism;

» Convention on Laundering, Search, Seizure and €aation of the Proceeds from Crime
and on the Financing of Terrorism;

» Charter on Local Self-Government;

! The list of commitments and obligations is contdiire the Parliamentary Assembly (PACE) documentn@®pi
261.

2 Letter by the Chairman of the Committee of Ministdated 3 May 2007 and reply given by the Presjd@nine
Minister and Speaker of Parliament dated 4 May 2007
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» Second Additional Protocol to the European Conweenton Mutual Assistance in
Criminal Matters.

Il Political context

5. The political context in Montenegro is one of caotty and transformation, at the same
time. The same political party has been in poweres1991. The ruling parties have adapted
themselves to the changing circumstances of tloeintty, rather than the more usual case of
changing circumstances leading to a change of guiarty. The adjustments to post-
socialist economic transition, the break-up of Yslguia, independence and the demands of
European Union (EU) integration have affected evsegtor of Montenegrin society.
Montenegro is facing its challenges, such as thangimg relations between ethnic
communities, the increased scrutiny of public a#fddy civil society, the strengthening
independence of the judiciary, not to mention tbenemic crisis, with an astounding level
of serenity, as well as ambition, for such a yooogntry.

Recognition of Kosovo

6. On 9 October 2008, Montenegro recognised Kosowanasdependent State. The timing of
this move, one day after the United Nations Gené&sdembly decided to forward the
guestion for opinion to the International CourtJoftice, added to the bitterness of Serbia’s
diplomatic response. Montenegro’s Ambassador tbi&evas declaredersonna non grata
and asked to leave, although Serbia did not withdtet Ambassador from Montenegro. A
new Ambassador has not yet been appointed, butighéxpected soon. Following the
announcement of recognition of Kosovo, Serb opmosiparty leaders called for a peaceful
demonstration in Podgorica. Fanned by provocatietoric, however, the demonstration
turned into clashes with law enforcement and mbas 30 people were hurt, most of them
police officers. Police detained 28 people, sofnelmm have alleged ill-treatment or abuse
by the police. Internal ethnic and political tems on this subject have since mostly died
down.

Parliamentary elections, 29 March 2009

7. Parliamentary elections were required by the newsGwition before the end of 2009. This
provision was the result of an agreement betweerruhing coalition and some opposition
parties, in order to gain their approval for thet tef the Constitution. In the period prior to
the announcement of the date for the electionspppositions parties attempted to find a
common platform, so as to enter the elections enawalition in the hopes of finally wresting
the parliamentary majority away from the ruling litb@n of the Democratic Party of
Socialists (DPS) and the Social Democratic ParBR)S This would have required a joining
of forces between the Movement for Changes (PzPgarey primarily focused on fighting
corruption and improving the economic situatiortha country, the Socialist People’s Party
(SNP) and the several Serb parties whose platfarens evolving in the post-independence
period. The negotiations failed and the oppositmmd itself more fragmented than before
in the run-up to the parliamentary elections calted29 March 2009.

8. On 27 January 2009, President Vujanovic callecetoty parliamentary elections, following
the decision of the Montenegrin Parliament to smorits mandate. In the light of the

3 All reference to Kosovo, whether to the territoinstitutions or population, in this text shall brederstood in full
compliance with United Nations Security Council 8aion 1244 and without prejudice to the statu&o$ovo.
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looming effects of the economic crisis and the Hegtel of popularity of the ruling coalition,
calling the elections for 29 March was a well-cédted strategic move on the part of the
Government. However, calling the elections soyeaids controversial from the start, not
least because the electoral legislation has notbgetn put into conformity with the
Constitution. Prior to these elections, cleaesibr the financing of election campaigns, for
broadcast media fairness, for processing electwalplaints and for the procedures for
modifications to the voters’ register should haeerbadopted, but this was not the case. The
Law on the Implementation of the Constitution waseaded on 26 January 2009 so as to
postpone the deadline fixed for the revision of #tectoral legislation to October 2009.
Therefore, the first parliamentary election heldlenthe new Constitution of Montenegro
was held under the old election rules.

9. In fact, both the ODIHR and PACE statements afterelections pointed out that most of the
recommendations made by previous election observatiissions had not been addressed.
They concluded that the postponement of the elacteforms, the continued blurring of
state and party structures, a relatively uncritiocedia, a lack of adequate redress for
complaints of electoral violations and opacity loé financing of parties’ electoral campaigns
all contributed to a real challenge to public cdafice in the elected institutions. At the
same time, the observation missions found a higll lef confidence in the electoral
administration itself. The State Election Comnussithe Municipal Election Commissions
and the Polling Boards have been praised for tlgarosation and transparency of the
candidate registration, voting and vote countingcpsses. The international observers
concluded that the parliamentary elections “metosimall OSCE and Council of Europe
commitments, but the process again underscored nibed for further democratic
developmerit.

10.The results of the elections consolidated the pres/ruling majority which, as the Coalition
for a European Montenegro (Democratic Party of &wmts, Social Democratic Party,
Bosniak Party and Croatian Civic Initiative), woeanly 52% of the votes and 48 out of the
81 seats in Parliament. The other 33 seats wditebgipween the Socialist People’s Party
(SNP) 16 seats, New Serbian Democracy (NOVA) 8ss@éabvement for Changes (PzP) 5
seats and 4 small Albanian parties (1 seat eadlthough the weight of the opposition is
somewhat lessened in the new Parliament, the dppodinds itself paradoxically also
consolidated. Since a smaller number of partiese hassed the electoral threshold, they
find themselves with a more solid mandate, eacharagndividual party with its own
character and platform, as well as collectivelyag®tentially more cohesive opposition.

Post-electorapolitical context

11.The 24" Parliament of the Republic of Montenegro was dartsd on 23 April 2009 and
promptly recessed. On 6 May 2009, the Speakenefarliament, Mr Ranko Krivokapic
(SDP), was elected, while his two Deputy Speakens the ruling parties were only elected
on 9 June. The opposition parties have refusewbtoinate a candidate for the third Deputy
Speaker until there is an agreement on the disioibwof committee chairmanships. The
new Government of Prime Minister Milo Djukanovic sva&lected on 10 June. In his
presentation of the Government's programme, then€rMinister emphasised that the
strategic goals and ambitions of the new Governmentain the same as those of the
previous Government: full integration in the EU asdTO, economic development and the
implementation of European standards. In keepir) thie theme of continuity, there has
been little change in the composition of the Goweznt.

* International Election Observation Mission, prefiany conclusions, 30 March 2009.



European integration process

12.Montenegro submitted its application for EU membgrson 15 December 2008. On 23
April 2009, the Council decided to invite the Corseidon to prepare an Opinion on
Montenegro's application.  The Commission’s questare was delivered to the
Montenegrin authorities at the end of July 2009, dmked on previous experience, the
Commission expects to deliver its Opinion in therse of 2010.

13.Montenegro is on the path to achieving a visa &hgation agreement with the European
Union soon. The Council of the European Union,itth General Affairs and External
Relations meeting on 15 and 16 June, invited the@aan Commission to prepare a text
which would put in place a visa-free regime, favgl countries having met the benchmarks,
by the end of 2009. Montenegro has received amalivpositive assessment from the
European Commission and has very nearly met ahefoenchmarks, putting it in a good
position to benefit from the visa liberalisatiorneme, perhaps as early as January 2010.

14.Montenegro has been intensifying its co-operatiath WATO, through the Partnership for
Peace and the Individual Partnership Programmerre@lily, there is still no consensus in
Montenegrin society about membership in NATO. Wtk tenth anniversary this year of
the 1999 NATO bombings of the former Yugoslaviajeakhincluded some severe strikes in
Montenegro, it may not be overly surprising thalaege percentage of the population is
against membership of NATO. Nevertheless, Primei$fier Djukanovic has stated that he
expects, through dialogue and respectful argunterggcure a majority support in the near
future, as the European and Euro-Atlantic integratare “processes based on the same
underlying values.

Regional co-operation

15.Montenegro participates actively in all the releveagional co-operation fora, notably the
South-East European Co-operation Process (SEEQRghwontenegro will chair from
June 2010, the Regional Co-operation Council (R&®) the Central European Free Trade
Agreement (CEFTA), which Montenegro is chairing2@09. Montenegro is hosting the
Regional School of Public Administration for the $t%n Balkans, in partnership with the
European Commission.

16. Overall, Montenegro maintains very good relationhuts neighbours and continues to play
a moderating role in the region. Relations withb&ehave had their ups and downs over the
past three years, and deteriorated further follgwifontenegro’s recognition of Kosovo.
The visit to Serbia by President Vujanovic in Ma§02 served to highlight the large
spectrum of areas, from education to social sectoibusiness, where relations between the
two countries, and between the citizens of the dauntries, are extremely vibrant. Bilateral
discussions on the question of dual citizenshiggoarg since 2007, have not yet been
successful. Montenegro continues to negotiateinvehconstructive diplomatic framework,
with Croatia and with Bosnia and Herzegovina, omdbo issues and dual citizenship.
Relations with Kosovo are also good; the main issiee discussion are the status of the
Montenegrin minority in Kosovo and the conditiora freturn to Kosovo of displaced
persons now residing in Montenegro.

® keynote speech of Prime Minister designate MilakBjpovic in the Montenegrin Parliament on 9 Jun@920
Montenegrin government websitattp://www.vlada.cg.yu/eng/vijesti.php?akcija=vii@d=173998




1. Democratic institutions
Parliament

17.The new Parliament is made up of a smaller numbgobtical parties than the previous
one. Eight Members of Parliament (MPs) have béected from national minority parties,
and at least 9 additional MPs of national minotygin have been elected from other
parties, mainly the DPS. This is without countihg 8 MPs from the New Serb Democracy
(NOVA). It is expected that in autumn 2009 thehtd@cal means for simultaneous
interpretation will be available in Parliament, wiiwill notably allow for the Albanian
language to be used in plenary sessions and coeemiteetings. The new Parliament, in
spite of a new law and an increasing awarenessrmudey equality, has not seen any increase
in the very low percentage of women MPs. Theneosnforceable provision which could
ensure a more adequate and equitable representdtisomen on the candidate lists or in
Parliament.

18.During the reference period, the Parliament hasded on legislation related to EU
integration and the visa liberalisation processanillaws have been adopted, often in rapid
succession, however with little debate or publscdssion, leading some civil society and
opposition party representatives to liken the Barént's work to a “rubber stamping” of
Government decisions. Several important aspectheflegislative work required by the
Law on the Implementation of the Constitution héveen postponed. The new Parliament
was officially constituted on 23 April 2009, andtiinduly, the Parliament elected two
Deputy Speakers, established its committees andtedlethe new Government of
Montenegro. Two committees were left without Csand the third Deputy Speaker was
not elected, however, due to the disagreement leetviee majority and the opposition
parties over the role that the opposition shally ptaParliament. The third session of the
Parliament, which is the first session to deal wiithft laws, began on 7 July 2009.

19.A November 2008 public opinion poll, by the Natibm@emocratic Institute (NDI), found
that, amongst the public institutions, the publkdhhe lowest level of trust and the highest
level of distrust in the Parliament. A similar pgdublished by the Centre for Democracy
and Human Rights (CEDEM) before the parliamentéygteons in March 2009, showed that
there was a slight upward trend in the level o$tirurhe intention to launch, in autumn 2009,
the TV broadcasting of the sessions and committesetimgs could help improve
transparency and foster greater public interesthénParliament’s work. The EC/CoE Joint
Programme of support for the Montenegrin Parliamstairted in 2005, will finish in October
2009. In its last few months, the project will fimcon some specific policy areas and study
visits to other Parliaments.

20.At the start of its new mandate, there are nowethmajor challenges for the Parliament in
order to capitalise on the potential for increatedt in the institution. First, Parliament
should increase its efficiency and its substanti@ut into the law and policy-making
exercise. The administration of the Parliamentskicould be improved through consensus
on the Rules of Procedure, timely publication & #genda and working documents for the
sessions. The Secretary General of the Parliarasigined in June 2009. The new Secretary
General was appointed in late July 2009 and shoeddive a clear mandate to oversee a
renewed professionalism, openness and inclusiveineise organisation of Parliament’s
work. The Secretariat was informed that an NGO besn producing the Parliament’'s
annual report of its activities, belying a seridaisk of administrative support or personnel.
The work of the committees is undervalued and tloapacity for fostering political
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consensus, harnessing expertise and involving aderospectrum of civil society into
discussion of draft laws is under-used.

21.Secondly, an improved and more functional relatigmbetween the parliamentary majority
and the minority/opposition should be negotiatédspite of the comfortable majority of the
ruling coalition, some important legislation, ndtakhe revision of the electoral laws, will
require a two-thirds majority to be adopted. Ggvadequate time, space and visibility to the
opposition to formulate its positions and partitgpan debates, both in committees and in
plenary, is not just fair play, it is a sign of pest for those voters who elected those MPs to
serve. The role of the opposition is traditionabyso very important in ensuring
accountability of the ruling parties, notably idateon to Parliament’s oversight functions.
An active and constructive opposition will contdibuto enhancing the image of the
Parliament as one of the essential branches of iGment.

22.Thirdly, Parliament should greatly enhance its intgoat function of governmental oversight.
This requires thorough debate and considerationraft laws and of budgets, genuine
scrutiny of secret services, of Government perforeeaand of potential conflicts of interests.
Greater use could be made of the existing podyilfitir “control hearings” of public or
government officials. The Prime Minister’s Houhen MPs can put questions to the Prime
Minister, is required only once per two months, batild be held more often. Parliament
should also be a guarantor of the allocation okassary financial and human resources for
implementing legislation, as well as of the autogarhindependent oversight bodies. The
President of the Parliament informed the Secrdtahat Parliament is committed to
concentrate more on monitoring the Government’dementation of laws.

Government

23.A new Government, under Prime Minister Milo Djuk&i was sworn in on 10 June 2009.
There is only one woman member of the Governmestw#h the previous Government,
this Government will focus on European integratéord economic development. This will
necessarily include completing the tasks requigethtbependence and the new Constitution.
Over the past year, the Government has continuedotoperate very well with the
international community and has continued to wawards fulfilling its obligations and
commitments to the Council of Europe. Since Moatgn’'s accession to the CoE,
successive Governments have been very effectiver@ducing the necessary reports,
strategies, action plans and draft laws to illustréne political determination to meet its
European ambitions. The weakness of the Montemegpvernance system, notably the
executive branch, as pointed out in most intermafianonitoring reports, is a lack of
institutionalisedex antetransparency anex postaccountability. Over the past year, several
important pieces of legislation were adopted quickVithout public discussion and also
without taking account of the comments receivednfrexperts, including CoE. These laws
have been subject to criticism and are thus eveamr mhfficult to implement, for example the
Law on Electronic Communication.

24.Ex ante participation of stakeholders, of civil societydanf the relevant parliamentary
committees, including the opposition, in the foratidn of legislation or policies will
improve the transparency of the process and gaueport for implementation.Ex post
scrutiny, by independent or external bodies, ofegomental actions and results provides a
more balanced measure of impact, but also enhaheeperception of the public that the
implementation of public policies and laws is efiee. Independent public bodies should be
strengthened and consideration given to new bddiesersee important processes, such as
the implementation of anti-corruption measuresvil@&ociety, citizens and the media also



25.

9

play this role, albeit with varying means and mesiv Improved access to public information
could help transparency of governance in Montenegrbe implementation of the law on
free access to information has been particularfiicdlt, due to the non-response of the
administration to requests for information, lengttiglays in the courts and a lack of
enforcement of the judgments. Montenegro signed @oE Convention on Access to
Official Documents in June 2009.

The new Government of Montenegro benefits fromrgdamount of confidence that it will
successfully lead the country into the EU, butehisrmuch less public confidence that the
Government’'s economic policies, the fight againstruption or the democratic reform
processes (judiciary, decentralisation) are beangfithe general public rather than the
interests of a group or of individuals. The mahaleenge for this new Government is to
secure that missing confidence, through a serioud eoncerted effort at increased
transparency in the work of Government and an ecgthmole for independent oversight
bodies providing genuine accountability for itsias.

Political parties

26.

27.

Montenegro has a healthy plurality of political {8 representing a diversity of political
views. The spectrum of political parties is séifolving and the past year has seen the
creation of several new parties and the splittingesbranding of others. The parties are
individually evolving as well. All parties in Moahegro, like other countries in the region,
have not yet developed a level of active party menstiip to maintain a political identity or
agenda completely independent from their leadersfie parties are largely personified in
their leaders. There have been many changes withiserb parties which formerly rallied
against Montenegro’s independence. After the iaddpnce referendum, the adoption of a
new Constitution and the recognition of Kosovo, M@y Serb Democracy Party (NOVA),
emerged with a new political profile and a renewadre inclusive, message in Montenegrin
politics. The evolution towards increasingly ciand policy-oriented parties is perhaps
most notable in the Socialist People’s Party (SNiRfler its current President, Mr S. Milic.
The SNP, having broken away from the DPS when itkewits distance from Slobodan
Milosevic, the Federal Republic of Yugoslavia amdafly from Serbia, was opposed to
Montenegro’s independence and to its new ConsiitutiFollowing a change in leadership in
2006, the party adopted a pro-European positionigmwadorking to demonstrate itself as a
credible, civic and social-democratic alternativette current ruling parties (DPS, SDP).

Some political parties in Montenegro, however, @pp® be more equal than others.
International reports consistently point out therbhg of State and Party structures in
Montenegro, most visibly in relation to electorahgpaigns. Some blurring of identification
by the public is not really surprising after 18 ggeaf DPS governments, or even longer if
one takes into account the fact that the DemocRaity of Socialists (DPS) is the successor
of the Yugoslav Communist League's Montenegrin ¢inait is this fact that has allowed the
DPS to inherit a significant patrimony, giving ih&ncial security, which is uncommon to
most political parties. The fact that the DPSagdpm substantial rent by the Government of
Montenegro for the use of a party-owned buildingaisnajor contributing factor to the
blurring of State and party structures, as wetbafie widespread perception that there is not
a level playing field for political competition the country. The PACE report on its election
observation mission noted that this practice caintta Montenegro’s commitment under
paragraph 5.4 of the 1990 OSCE Copenhagen Docunidré.Venice Commission'§ode

of Good Practice in Electoral MattétandGuidelines on the Financing of Political Partfes

® CDL-AD(2002)023revCode of Good Practice in Electoral Matters: Guidsdiand Explanatory Report - Adopted
by the Venice Commission at its 52nd session (\&eri8-19 October 2002) in English
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insist upon the importance of equality in the nratkepublic funding for political parties,
which is not respected in this case. The impleatemt of the new Law on Financing
Political Parties and, importantly, the new Law @&tate Property, including the
establishment of a State Property Agency, shoutd tai resolve this situation as soon as
possible.

Local self-government

28.The European Charter of Local Self-Government vedsied on 12 September 2008 and
entered into force on 1 January 2009. The Govenhfaenched, at the end of July 2009, a
60-day public debate on its draft laws on Terrgb@rganisation and on Amendments to the
Law on Local Self-Government. Both drafts werecdgsed at different stages with Council
of Europe experts and a number of comments anadmeemdations were made, particularly
regarding the provisions concerning town municipedi administrative supervision, local
elections and status of local government staff. e laws are expected to be adopted
during the second half of 2009. The Action PlanReform of Local Self-Government for
2009, adopted in February 2009, gives additionalrity to the amendment of the Law on
Inspection Supervision, which has also been distlggth the Council of Europe experts.
The amendments were forwarded to the Parliamerduime 2009. In the field of local
finance, the amendment to the Law on Financing L8e#f-Government entered into force
in January 2008, and subsequently a review of the an Communal Fees was carried out.
A report prepared by CoE experts was presentetdgadviinistry of Finance in November
2008, with recommendations on ways to addressthstantial loss in revenue incurred by
some municipalities following the amendments maée law in 2007. No follow-up has
yet been given by the Ministry of Finance. Co-ofieraon a review of the Law on the Tax
on Immovable Property is under discussion. In tiea af local property, the Law on State
Property was adopted and entered into force in Ma@©9.

29.The Secretariat mission had the opportunity toeraw Ulcinj and to meet with the Mayor,
the municipal council and several NGOs. The camcexpressed by representatives of the
municipality for the most part probably echo thex@erns of other coastal municipalities.
They are not satisfied with the level of participatby the local authorities in decision-
making on coastal development, privatisation andagament. Although they are satisfied
with the distribution of tax revenue, the localltearities would like to have more input on
decisions concerning human resources and manageofemublic services in their
municipality, notably schools. Municipal councilembers pointed out that the locally-
financed primary schools are maintained much bdtiean the State-financed higher schools.
Because Ulcinj is a municipality with a nationalnmiity majority population, they also
expressed concern regarding the use of minorityuages locally, in the administration, but
also in relation to local courts, police, etc. ¥ladso expressed the wish to be able to use the
national minority symbols on public buildings oresfal holidays. For the representatives of
Ulcinj, the uneven economic development acrosscthmntry affects ethnic Albanians more
than most other communities, and increased locénamy could help improve this
situation.

Civil society and media
30.Montenegro’s NGO sector is large and includes dtineaaumber of active and expert

organisations, which strive for the genuine reéiisaof European values in Montenegrin
society and Government. These NGOs are, in maryg wasufficiently involved in public

" CDL-INF(2001)008 Guidelines and Report on the Financing of Politi®sdrties adopted by the Venice
Commission at its 46th Plenary Meeting (Venice 09March 2001)
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policy development in the country. There has b@&enodest improvement of civil society
participation in policy-making and law-drafting vkimg groups, after the adoption of the
Strategy and Action Plan for Co-operation betweermgtnment and NGOs, in January 2009.
Nevertheless, there is a need for increased sugporthe Government Office for Co-

operation with NGOs, increased participation of NG@ the work of parliamentary

committees and hearings, increased public finansiglport for NGOs and enhanced
participation of civil society in the work of mump@al authorities. An increased exercise of
restraint by public officials to avoid stigmatisirdgnigrating or stereotyping NGOs and their
representatives, would also go a long way to engutat the civil society in Montenegro
can play its genuine role in a democratic society.

31.Montenegro continues to benefit from a lively antvedse media environment, both
broadcast and print. However, there are sevectbrfs which, if left unchecked, could lead
to a serious decrease in independent journalismfraedom of expression, thus weakening
access to independent information by citizens. 40dune, the Prime Minister posted a
statement, on the website of the Government of Blwegro, in reaction to press articles
which alleged illegal sources of the Prime Ministeyersonal wealth. The Prime Minister
claims that the lies about him are in fact beingag by “local NGOs, opposition parties and
journalists” who are local “malcontents who seeéittsupport abroad” A series of very
high fines have been imposed by courts on indiviglmarnalists and on media outlets, for
defamation of public officials, in particular patians, including the Prime Minister. This
could lead to self-censorship of journalists andliaedirect and indirect political influence
on the work of journalists and media outlets aradeptially, lead to financial insolvency for
media companies. The fact that defamation remairisd Criminal Code, even if only fines
and not detention are imposed, is contrary to Eeaopnedia standards.

32.Since the second monitoring report the Montenedrarliament adopted the Law on
Electronic Communications in July 2008 and the laawthe Public Broadcasting Service in
December 2008. A draft law on electronic medim igreparation and has been submitted to
the CoE for comments. Unfortunately, the adoptdrthese new laws has brought less
clarity to overall public responsibility for broaaist media. The new Agency for Electronic
Communications and Postal Activity will not bendfidm the same level of independence as
the previous Broadcasting Agency and, in the mesatihere is general confusion over the
responsibility for allocation of frequencies. Tpepular television broadcaster Vijesti is, in
particular, running the risk of bankruptcy due ts icontinued inability to receive
frequencies, notably for Podgorica, which wouldowall national coverage. The OSCE
Representative on Freedom of the Media has recouhethat the Law on Electronic
Communications be amended in close co-operatidm tivé CoE.

V. Rule of law

Courts and prosecution

33.The CEDEM poll published in March 2009 showed tlodtall branches of government, the
justice system rates lowest in public trust. Th&omm of the justice system has rightly

remained one of the highest priorities of the Gowent. Since 2007, it has been
implementing a Strategy for the Reform of the Jiadic which aims to enhance the

8 Website of the Government of Montenegro, “ReackipriPrime Minister of Montenegro, Milo Djukanovio,
regard of lies carried over in some local medidismproperty”, 4 June 2009.
http://www.vlada.cg.yu/eng/vijesti.php?akcija=vii@sd=173847
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independence, autonomy and efficiency of the jagyGi improve access to justice and
increase public trust in the judiciary. There hagrba tremendous amount of effort and
energy put into making the Montenegrin justice eystmore efficient over the past 12
months. The main concerns have been to redudeattidog of cases, control the excessive
length of proceedings and address the public paorepf a lack of independence and of
widespread corruption within the courts.

34.The High Judicial Council (HJC) was constitutedAjpril 2008. It is currently functioning

without the two parliamentary members who shouldappointed by the majority and the
opposition. The HIC adopted its Rules of Procedudine 2008 and has since adopted the
Rulebook on Orientation Criteria for Determining eded Number of Judges and Other
Court Employees and the Code of Ethics for theciadi, in July 2008, and set up the Office
for Reporting Corruption in Judiciary, in May 2008ithin the Supreme Court. This Office
and the telephone hotline are useful tools fortfigh corruption and improving the public
image of the judiciary. The HJC is carrying out disties for appointing and dismissing
judges and presidents of courts and has institligaiplinary proceedings against six judges.

35.The level of success in reducing in the backlogasfes in courts is impressive. An Annual

36.

Programme of Reducing Backlogs in the Judiciary seisup in early 2009 and included the
transfer of cases from overburdened to less buddeparts, as well as the temporary re-
assignments of judges and staff to the courts masted. As a result, the overall backlog of
pre-2008 cases has been reduced by 66% (or 33l632ses were resolved) and there is no
pre-2008 backlog at all in the Supreme Court aedAjppellate Courts.

The Law on Amendments to the Law on the State utse came into force in July 2008,

giving the Prosecutorial Council the competencappoint and dismiss Deputy Prosecutors.
Although the legislation removes the State Proseciiom representing the State in civil

matters, as per the Venice Commission Opinion a&@BEOpinion 261, this continues to be

the practice. The Law on State Property, adoptdeebruary 2009, defines a new organ for
representing the State’s legal and property interdésit this State Attorney function has not
yet been established. The new Criminal ProcedwdeCadopted in July 2009 by the

Parliament, will give prosecutors a much broadampetence for investigations when it

enters into force next year. This will certainlg the main challenge for the prosecutorial
services in Montenegro in the coming months.

Access to justice

37.

38.

Implementation of the Law on the Protection of Right to Trial within a Reasonable Time
has begun. To date, under this law, there have Bgeequests to the Presidents of courts
(first instance) for review, in order to accelertte proceedings. Subsequently, in the second
instance, under this law, there have been 11 acfanrfair redress submitted to the Supreme
Court, out of which 9 have been rejected. The ess&ful implementation of this law will
certainly have an impact on Montenegro’s relationth the European Court of Human
Rights, as the registered cases so far mostly conite length of proceedings, as well
as non-enforcement of judgments and alleged instargiy between domestic courts.

Montenegro has taken action to implement a policglternative mechanisms for dispute
resolution and has set up a Centre for MediatioRadgorica, with branch offices in Bijelo
Polje and Cetinje. Following a comprehensive asialgf the current system and an analysis
of the financial impact of the new system, the Mirnyj of Justice has started work, in close
co-operation with the CoE, on legislation on fremgdl aid. Although a Strategic
Implementation Plan for the Probation Service reenbadopted and a Head of the Probation
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Service has been appointed, the Probation Servide not be established until the
amendments to the Law on Execution of Criminal $ans (LECS) are adopted. The
Ministry of Justice is preparing reforms of the guie justice system and of misdemeanours
during the course of 2009.

War crimes

39.Montenegro has co-operated consistently with thertational Criminal Tribunal for the
former Yugoslavia (ICTY) and with its Office of tHerosecutor. The February 2009 report
of the United Nations Working Group on Enforcedroroluntary Disappearances stated that
the Government of Montenegro has provided a comeaation on the 15 outstanding cases,
although the reply was insufficient to clarify therithe Working Group also congratulated
the Government for its efforts to clarify the gealallegation in regard to the deportation of
Muslims in 1992. In December 2008, the Governmenk the decision to pay financial
compensation in settlement of some 40 civil switthe families of those 83 Bosnian victims
deported by Montenegrin police to Republika Srpahkd killed in 1992. This has been a
very good message to minorities in the country anhtenegro does not avoid facing its
past. This positive message has been somewhanigimad, however, by the very slow
proceedings with the criminal trial, which is stilh the preparatory phase with nine
defendants indicted and four in detention. Two @ranes trials are currently under way and
one other is still in the process of investigatiolspecial departments for war crimes,
corruption, organised crime and terrorism have beeyated in two Higher Courts in
Podgorica and Bijelo Polje.

40.The Parliament adopted declaration in July 2009 condemning the 1995 Srebae

massacre and other atrocities committed duringtimdlicts in the former Yugoslavia. This
declaration, which accepts the January 2009 Europealiament Resolution on the same
subject, was particularly welcomed by the muslirmomunity of Bosnia and Herzegovina.
Montenegro has significantly strengthened its bila@t co-operation with neighbouring
countries in relation to prosecution of war crimesmes against humanity, terrorism and
organised crime. There remains difficulty in thegion for extradition of nationals, and
although it is a CoE accession commitment of Moadea, there has still been no review of
the restrictive declarations it made on the Eurogéanvention on Extradition. Montenegro
has not signed or ratified European Convention loe Won-Applicability of Statutory
Limitation to Crimes against Humanity and War Crane

Fighting economic crime and corruption

41.There has been significant progress, as well asmandable and successful effort, made in
the area of fighting economic crime and corruptioming the reporting period. The Law on
the Prevention of Conflicts of Interest was adopte®ecember 2008 and the Law on State
Property, which includes the establishment of aeSRroperty Agency was adopted in
February 2009. The new Criminal Procedure Code adapted in July 2009. In addition,
relevant provisions in the Laws on Public Servai@sly 2008), on Salaries and Other
Incomes of State and Public Officials (May 20083 ahe Codes of Ethics for Different
Professional Areas, contribute to a rather compgeslative and administrative system for
preventing corruption. The reforms in the judigiand the prosecution also contribute to
this with the establishment, in September 2008hefDivision of the Special Prosecutor for
organised crime, corruption, terrorism and war esmreporting directly to the Supreme
State Prosecutor. The National Commission ag&lostuption and Organised Crime has set
up a tripartite committee comprising representativiethe police, prosecution authorities and
courts which should co-ordinate the information alh cases processed by the three
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institutions with elements of corruption or orgadscrime. The number of final judgments

for corruption cases is steadily increasing an2d®8 more than 400 corruption-related cases
were adjudicated, 56% of which were final bindinggments. As yet, there is, however, no
track record of high-level prosecution for corroptirelated offences.

42.The Law on Financing of Political Parties was addptn July 2008 and the Law on
Prevention of Conflict of Interest in Performingldia Functions was adopted in December
2008. The Council of Europe provided expert opisi@and met with the Working Group
assigned to draft the Law on Prevention of Confottinterest, however, many of the
recommendations were not reflected in the finakier of the law. Theaew Commission
for the Prevention of Conflicts of Interests, unte new law, was appointed in July 2009.
Amendments to the Criminal Code are also beinggregpwith regard to cybercrime, aimed
at the ratification and implementing in the nedufa of the CoE Convention on Cybercrime
and its Protocols.

43.1n February 2008, following the recommendation lé tNational Commissidn assigned
with monitoring and reporting on the implementatiohthe Action Plan on Combating
Corruption and Organised Crime, the Ministry of theéerior established a working group
responsible for preparing the Innovated Action Rli#&P) covering the period 2008-2009.
The Innovated Action Plan was approved by the Guwent in May 2008. This document
further elaborates the priorities established & Pnogramme on Combating Corruption and
Organised Crim€, recommendations of the National Commission, itonal
organisations and other national institutions imedl in implementation of the anti-
corruption measures. The Innovated Action Plansiees that the new Programme on
Combating Corruption and Organised Crime, for teeqa 2010-2012, should be drafted
and finalised by the end of 2009.

44.The Law on Access to Public Information should bersas an important tool for fighting
corruption by promoting transparency and publicoactability. It is, however, weakly
enforced by the public administration, especiafiyreélation to privatisation processes and
even though the administrative court is improvitg efficiency in delivering judgments.
NGOs and civil society face a long, difficult anxpensive process in order to have access to
various types of public documents. The most fretjodstacle to accessing information is
the non-acting, or silence, of the administratigmom receiving requests. A competent and
independent mechanism dealing with transparencypabtic oversight, a Commissioner or
similar body, could potentially play a useful rale dissuading the kind of abuses or
omissions which give rise to suspicions of corropti

45.The compliance report for the joint first and setoound evaluation was adopted by
GRECO in December 2008. In the report, GRECO awmled that Montenegro had
implemented satisfactorily, or dealt with in a st&tctory manner, two-thirds of the
recommendations contained in the Joint First ando®&&® Round Evaluation Report.
Compliance with the recommendations assessed atty“paplemented” will be assessed in
the second half of 2010. GRECO has acknowledgecetforts made to put into place a
legislative framework to fight corruption (e.g.nodluction of criminal corporate liability and
establishment of a register of convicted legal @ess upgrading of public procurement
processes), but has stressed the need to asseksgtke of effective implementation of the
new standards and their actual impact on levelsoafuption in Montenegro. GRECO took
note of the extensive training and public informmatcampaigns on anti-corruption policies

® National Commission is an ad hoc body compose@pfesentatives of the public institutions and NGOS its
mandate is to monitor and report on the implemeamntaif the Action Plan measures.
1 The Programme against Corruption and OrganisedeOniacs adopted in 2005
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developed in the last two years, and welcomed, artiqular, the initiatives pursued to
actively involve local authorities, as well as teneral public, in the development of anti-
corruption policies as a way to foster increasedership and overall support of the process.
Additional efforts are required with respect itater alia, the ongoing reform of the judicial
system, the simplification and speeding up of Isteg/permit procedures, the development
of rules on conflicts of interest. The new Crimifrocedure Code, once in force, will
further facilitate the prosecution of corruptioriesfces by enabling the seizure of property at
early stages of investigation, by expanding thdiegjion of special investigative techniques
to cover a wider number of corruption offences Aydconsolidating the leading role of the
prosecutor in criminal investigations.

46.The recent Moneyval assessment, published in M&@®9, on money laundering and
combating the financing of terrorism was generpbgitive - out of 40 recommendations and
9 special recommendations, only 6 were rated as toonpliant”. Overall, the Montenegrin
authorities have achieved considerable progresssiablishing a legal structure and law
enforcement and regulatory systems to counter mdaeydering and the financing of
terrorism. Money laundering and terrorist financiage criminalised under the Criminal
Code although the definition of offences is notyfildonsistent with international standards
and there is not yet a track record of convictibois money laundering. An effective
mechanism to freeze terrorist funding has not geintcreated and the Administration for the
Prevention of Money Laundering and Terrorist Finagand many of the law-enforcement
and supervisory bodies are relatively new, withrtheal effectiveness yet to be proven. The
low number of suspicious transaction reports whiggre filed by a limited number of
financial institutions and the absence of repadsfdesignated non-financial businesses and
professions raised concerns about the effectiverfet® reporting requirements. There were
no reports on financing of terrorism. More workosld be done in monitoring the
compliance of designated non-financial businesseb @ofessions. The framework for
international judicial co-operation in money lauridg and terrorist financing cases is
generally comprehensive and offers all the necgssautions for rapid and effective legal
assistance.

47.The necessary legislative framework is now in plabe relevant CoE conventions have
been ratified and most of the necessary institstemd bodies have been established. While
the general picture shows progress in the righéction, the fight against high-level
corruption is the weakest point. There remainsednfor visible results and a consistent
track record of prosecution, notably of high-lewdfenders. The Directorate for the
Anticorruption Initiative (DACI) can be very effece, within its mandate, in promoting
standards and good practice to prevent corrupéisrevidenced by the success of its recent
month-long campaign with the OSCE, “Report cormmptithe rest is our concern”. DACI’'s
mandate, however, limits it to a role of preventanmd of co-ordination of anti-corruption
efforts. It does not have the resources, the ntarmfathe functional independence to play a
serious role in exposing or rooting out corruptiofhe National Commission is responsible
for co-ordinating the Government's efforts to fulfne Action Plan, not for assessing the
impact of the Government’s anti-corruption policiecBhe Commission for the Prevention of
Conflicts of Interests is limited in its scope andts perceived independence. A non-partisan
commission, with reinforced independence and foneti capacities, could play a vital role
in reinforcing the transparency of governance imiMaegro. There is a need for a credible
advocate of transparency and integrity in publities and for effective, independent
oversight of the implementation and impact of aatiruption measures.
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Electoral legislation

48.The ODIHR/PACE reports of the previous electionestsation missions all indicate that

there is an urgent need for reform of the electlagislation. It is necessary to implement
the new Constitution, but also to guarantee gendiaety of the electoral process, notably
between the Constitution and the applicable laveswall as of the functioning of the

political system and the relationship between thiang and the opposition parties. Several
important laws have been adopted during the referperiod; the Law on Electoral Lists in
June 2008, the Law on Financing of Political PartreJuly 2008 and the Law on Financing
of the Campaign for the Election of the PresiddnMontenegro, Mayor and President of
Municipalities in January 2009.

49.The concerns of the Venice Commission concerning é¢fectoral provisions of the
Constitution, regarding the party list distributia a portion of the elected mandates,
remain. Reform of campaign financing, improvementhe mechanisms for dealing with
electoral complaints and clarification of the memnsb@@ in the Republic Electoral
Commission membership should all be addressed wiithather delay and in line with
European standards. The constitutional requirenfent“authentic representation” of
national minorities in Parliament could be met tlgo various means. The Advisory
Committee of the Framework Convention for the Rribb@ of National Minorities has
advised caution in approaching this question The important balance in Montenegro
between civic equality and respect for ethnic diitgrcould be jeopardised if ethnic political
parties were to become the sole or privileged ageofi communication for national
minorities. The Secretariat was assured by tlesi@ent of the Parliament that the Venice
Commission would be consulted on all of the forthotg pieces of electoral legislation.

V. Human rights and minorities
Legislative framework and human rights protectioechmnisms

50.During the reference period, Montenegro appointedsiovernment Agent to the European
Court of Human Rights and the processing of compaagainst Montenegro began. The
first judgment was delivered in April 2009 - Bijeliv. Montenegro and Serbia. This
judgment is an important one, because it clariiese and for all the applicability of the
European Convention on Human Rights (ECHR) in Moeggo: “the Court considers that
both the Convention and Protocol No. 1 should bema= as having continuously been in
force in respect of Montenegro as of 3 March 2@@&tween 3 March 2004 and 5 June 2006
as well as thereaftét. Although the direct application of the ECHR tye Montenegrin
courts is not yet adequate, it is improving.

51.The Law on the Constitutional Court was adoptedOictober 2008, following a rather
positive evaluation of an earlier draft by the \@nCommission. A follow-up assessment of
the adopted law will be presented at the Venice @@msion’s plenary session in October
2009. The individual constitutional complaint maolsm is defined as the last domestic
remedy in relation to the ECHR. This type of coamui has rapidly become a large portion
of the Constitutional Court's agenda. Further efowill be necessary to ensure the

1 “The implication of the constitutional right to ‘#aentic representation’ of national minorities arlament needs
to be approached with all due caution so as todaany excessive polarisation of politics along &ttines and the
monopolisation of discussions on national minasityy certain political parties.” Resolution CM/R&4N(2009)
2, 14 January 20009.

12 Bjjelic v Montenegro and Serbia Judgment, Strasipa28 April 2009, paragraph 69.
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application of the ECHR and its case law in lowaurt judgments, through the translation of
the case law and the continued training of judgesyt staff and law students, in order to
avoid swamping of the Constitutional Court withstllype of complaint to the detriment of
its other functions. The Constitutional Court tes far struck down two laws, due to
procedural violations, on the initiative of the #ist People’s Party (SNP).

During the reporting period, Montenegro ratifiece ttoE Convention on Action against
Trafficking in Human Beings and signed the Europ&zmvention on the Exercise of
Children’s Rights, the Convention on the ProtectbiChildren against Sexual Exploitation
and Sexual Abuse, and the Convention on the AdomticChildren. Although the principles
of the European Social Charter (Revised) have beeorporated into Montenegrin law
already in 2008, the Charter itself remains uneatifthus depriving Montenegrin citizens of
the possibility to submit collective complaintsth@ European Committee of Social Rights.

A draft Law on Anti-Discrimination has been premhrey the Ministry of Human and
Minority Rights and sent to the CoE for comment$he urgent adoption of an anti-
discrimination law is an accession commitment. will also be a real breakthrough for
equality in Montenegro, particularly for the moralnerable, less visible minorities who
suffer a disproportionate amount of discriminatitesbian, gay, bisexual and transgender
(LGBT) people and persons with disabilities. Thev&nment has drafted legislation on
mobility of disabled persons which should serveavoid the kind of scandal which saw a
blind employee of the Municipality of Podgorica bieto access her place of work with her
guide dog for 10 months, until the Court ruled &r favour in July 2009. The Ministry of
Education and Science is implementing a strategyinidusive education (2008-2012) for
children with special needs. Homophobia is a daed widespread phenomenon in
Montenegro, so much so that the Secretariat wablerta find any specialised NGO or
LGBT rights activists to speak with during its mimming mission.

54.Montenegro has begun to adopt the necessary leghirstitutional frameworks for the

implementation of European standards for persoa#d grotection and access to official
information. The Law on Protection of Personald@atas adopted in December 2008, the
Additional Protocol to the Convention for the Puatien of Individuals with regard to
Automatic Processing of Personal Data, regardingeisusory authorities and transborder
data flows, was signed in February 2009 as wa<tite Convention on Access to Official
Documents.

55.The Protector of Human Rights and Freedoms, or @istoan Institution, exists since 2003

in Montenegro and benefits from good relations wité public authorities. A draft law on
amendments to the Law on the Ombudsman has beetoste CoE for consultation. The
amendments should harmonise the legislation with @onstitution and add additional
functions to the Ombudsman'’s office, in relatioratdi-discrimination and the prevention of
torture. In the light of the increasing numbergofmplaints concerning children’s rights, the
Ombudsman is also asking for at least one additi@®puty for children and one for
prevention of torture, in addition to the existihgo, one of whom deals with national
minorities. In order for the impact of the Ombudsnto meet the level which could be
expected from its definition in the Constitutiondatine law, both the independent mandate
and the operational capacity of the institutionwdtddbe strengthened. More professional
staff is needed, notably with expertise in antedimination, children’s rights and procedural
aspects of criminal and civil law. The CoE Comaettfor the Prevention of Torture (CPT)
carried out a periodical visit in September 2008 adopted its report in March 2009. The
report has been transmitted to the authorities, tvnee six months to make a response if
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they so wish. In either case, the authoritiesem@uraged to approve the publication of the
CPT report as soon as possible.

National/ethnic minorities

56.The CoE Committee of Ministers adopted a Resolutionthe implementation of the
Framework Convention for the Protection of NatioMihorities by Montenegro on 14
January 2009. The Resolution, based on the Opioiothe Convention’s Advisory
Committee, welcomed the positive framework providdMontenegro’s Constitution and
the genuine political will to enhance national nrityorights protection demonstrated by the
Ministry of Human and Minority Rights and its wowkth the National Strategy on Roma,
the Fund for Minorities and the National Minorityohcils. The Committee of Ministers
also reiterated the call of the Convention's AdwsdCommittee for more detailed
legislation, using all due caution with regard e tConstitutional provision for “authentic
representation” of national minorities in Parliarneand ensuring more concrete
implementation in relation to the use of minorignguages, and the representation of
national minorities in public service.

57.Montenegro submitted its initial periodical report the application of the European Charter
for Regional or Minority Languages in July 2007 .eT@ommittee of Experts, however, was
unable to carry out its monitoring work until Monegro suggested candidates for the
Montenegrin expert on the Committee of Experts, wias finally elected by the Committee
of Ministers in December 2008. The first on-thetspigit of the Committee of Experts to
Montenegro took place from 10 to 12 June 20089. firseevaluation report on Montenegro
is to be adopted in September 2009, and will beenpaudblic at the beginning of 2010.

58.Legislative reforms are needed in the short termorider to work out issues related to
political representation, access to the proteadfomational minorities by non-citizens, use of
national minority languages and symbols. It isam@nt to find adequate solutions for these
legal and political questions, in order for attentto be re-directed to the real daily concerns
of the national minorities. The Montenegrin appgtoao ethnic minority issues was
described to the Secretariat as “integration witlghettoisation”, and, to a large extent, this
can be observed in practice. The real exceptidghitois the Roma community. The Roma
community of Montenegro remains at a huge disadggntin relation to schooling of
children, employment and, worryingly, access tonidg documents. The Ministry of
Education and Science is implementing an ActiomHRt@ education of Roma children
within the National Strategy for the Decade of Rdm@usion (2005-2015). NGOs working
with Roma children emphasised the need for reareament at local level of the obligation
of schooling for all children. A Serb National Minty Council was established in
December 2008. This will now give the Serb comnyaccess to the Fund for Minorities.
It may perhaps also give a less politicised vocpressing Serb concerns, notably regarding
citizenship and dual citizenship. The Albanian camity is the largest language minority
group in the country and is particularly concerradmbut access to quality education and
media in their own language.

Displaced persons and persons at risk of statet=ssn

59.Montenegro has been hosting a population of pedigplaced by the wars in the former
Yugoslavia. The vast majority of these people hdeen Serbs from Bosnia and
Herzegovina and Croatia and Serbs and Monteneffons Kosovo. Currently, the data of
the Government of Montenegro, provided to the Sadet by the UNHCR, indicates that
there are 8,023 people from Bosnia and HerzegaumhCroatia, who have been given the
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status of “Displaced Persons” (DPs) and 16,259 lpeispm Kosovo who have been given

the status of “Internally Displaced Persons” (IDPs}ollowing the independence of

Montenegro, the DPs and IDPs have not been grahtedegal status of refugees, which

represents a serious obstacle for their accesasio public services and, for IDPs, an almost
insurmountable obstacle to their chances for lotabration.

60. Two of Montenegro’s accession commitments relatectly to this issue and currently there
is insufficient evidence of a real intention to filulthem. One of the accession
commitment$® requires issuing identity documents to refugees @displaced persons and
repealing all discriminatory provisions in relatiom labour, education, health care, legal
redress and access to property rights and citigeng¥iost of the persons concerned by the
DP or IDP status have identity documents, althowggime difficulties remain for
documentation of Roma, Ashkali and Egyptian (RABIP$. The Law on Asylum provides
only for an uncertain future possibility to gairfugee status for DPs, while IDPs are not
covered by the law. Although the new Law on Empient and Work of Foreigners, which
entered into force in January 2009, does provideriaes for fair employment of recognised
refugee¥™, this leaves the DPs and IDPs without the righivork. In fact, in replacing the
2003 Decree on Working Engagement of Non-Residémesnew law has even removed the
one possibility for employment of DPs and IDPs whhjgreviously existed. Under that
Decree, DPs and IDPs could take seasonal employnadthbugh under unfavourable
conditions because of an additional tax on theiplegment. In February 2009, the United
Nations High Commissioner for Refugees (UNHCR) Repntation in Montenegro
addressed its concerns over the de-facto exclusioafugees with DP or IDP status from
the right to work under Article 17 of the new law the Minister of Health, Labour and
Social Welfare. Following UNHCR'’s lobbying of th@overnment, the Prime Minister
accorded a right to seasonal work for 2009, perfalesiating the immediate crisis, but
leaving the longer-term problem intact.

61.Another of Montenegro’s accession commitm&htoncerns the law on citizenship, which
should prevent statelessness and, in particuladread the situation of the IDPs from
Kosovo. A new Law on Citizenship was adopted ibrbary 2008, but IDPs are specifically
excluded from its strict naturalisation criterimdamost DPs, although theoretically eligible,
will face significant obstacles to meet them. pites of 10 or 15 or more years of residence
in Montenegro, all IDPs and most DPs will not beleabto meet the naturalisation
requirements for lawful and uninterrupted residersecure accommodation, guaranteed
source of income, or proof of renunciation of poem citizenship. The slim likelihood of the
acquisition of citizenship can be seen in the datenaturalisation: between 5 March 2008
and 6 July 2009, out of the 2,011 people grantédeciship, only 20 were DPs, mainly
through marriage with Montenegrin citizens.

62. The Government of Montenegro, under Article 75dR}he Law on Asylum, is registering
people with DP status (from Bosnia and Herzegov@iraatia) for a review of their status, in
order to determine whether they would qualify felugee status. The UNHCR is concerned

13 PACE Opinion 261 (2007) para 19.4.5: to issue itedbcuments to refugees and displaced personsesehl
all discriminatory provisions in the fields of lalp education, access to property rights, legalessiand access to
citizenship and health services.

14 UNHCR Background note on the protection of persofisConcern to UNHCR in Montengro, UNHCR
Representation in Montenegro, April 2009.

> PACE Opinion 261 (2007) para 19.4.6: to enact amlément a law on citizenship to prevent statelessin
accordance with the relevant Council of Europerimeents and addressing in particular the situadiodisplaced
persons from Kosovo.

18 Information supplied by the UNHCR Representatioriviontenegro on 6 July 2009: 10,379 applicatiams f
Montenegrin citizenship through naturalisation 12,@ranted, 141 rejected, the rest are still ircgdaore.
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about the future status of the persons who wilséthe DP status, without being recognised
as refugees through this process, as there isgab provision recognising the rights they
acquired through their extensive stay in Monteneghosimilar registration process for the
IDPs (from Kosovo) is also envisaged; howevers ihot clear if a revision of their status is
being considered. It is clear that the Montene@overnment places political priority on
returns and hopes to clarify the citizenship statuhe DPs and IDPs through this process
eventually leading to bilateral agreements with lB@sand Herzegovina and Croatia. The
Montenegrin authorities informed the Secretariait they expect to establish very soon a
similar agreement concerning the IDPs from KodovBhe statistics on returns since 2003,
however, illustrate a declining number of voluntaegurns: none at all to Croatia for the
past two years (down from a high of 23 in 20033pZar in 2009 to Bosnia and Herzegovina
(down from a high of 74 in 2003) and only 64 to Kes so far in 2009 (down from a high of
387 in 2003). It would appear that those who weren to return have mostly already done
so, and in order to find a sustainable solutiontf@ approximately 24,000 DPs and IDPs
still residing in Montenegro, an option for locategration is necessary.

63.Montenegro has not yet ratified the CoE Convenbarnthe Avoidance of Statelessness in
relation to State Succession, which was signedhendate of accession (11 May 2007).
Many of the displaced people (DPs or IDPs) aras&t of de factostatelessness, due to the
combination of the real inability to exercise theghts to citizenship in their home country
and the lack of a mechanism to gain Montenegriizesiship. The most pressing risk of
statelessness in Montenegro, however, is for th& Répulation, both those who are IDPs
from Kosovo and those who have always lived in Maegro. The total number of RAE
IDPs from Kosovo is approximately 4,500 and the UWNRHestimates that approximately
2,200 lack civil registration and documents whicbuwd allow them to prove their original
citizenship. An additional 1,500 RAE from Montene@re also estimated to be at risk of
statelessness due to their lack of proof of Morgeneor any other citizenship.

VI. Conclusions and recommendations

64.Montenegro continues to progressively implement #scession commitments and
obligations. Some ratifications did intervene dgrithe reporting period, although the
parliamentary elections in March 2009 significantigmpered the work of the Parliament
and the Government for several months.

65. Conventions not yet ratified which were requiredb®ratified without delay or within one
year of accession (11 May 2008):
» Convention on the Avoidance of Statelessness atioal to State Succession;
* Protocol Amending the European Convention on thgpgassion of Terrorism.

66. Conventions not yet ratified which were requiredéoratified within two years of accession
or 11 May 2009:
» European Convention on the Exercise of Childrengh®;
» European Convention on Nationality;
» European Social Charter (Revised);
* European Outline Convention on Transfrontier Corafien between Territorial
Communities or Authorities;

3 All reference to Kosovo, whether to the territonstitutions or population, in this text shall bederstood in full
compliance with United Nations Security Council Blaion 1244 and without prejudice to the statu&o$ovo.
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» European Convention on the International ValidityCominal Judgments;

» Convention on the Compensation of Victims of Vidl@nimes;

* European Convention on the Non-Applicability of tBtary Limitations to Crimes
Against Humanity and War Crimes.

67.There have been significant positive developmanthe reform of the justice system and the
fight against corruption over the past year. Thef$erts should be continued. The Venice
Commission, in its Opinion on the Constitution ofoiMenegro (CDL-AD (2007) 047),
expressed concern about potential political infaeeron the appointment of judges, the
Supreme State Prosecutor, the State Prosecutorthar@dmbudsman. These concerns are
still valid and should be addressed at the earipgortunity.

68.The Parliament can be a more effective and inflaemistitution if it makes full use of the
working methods available to it and the talentsabbfits members. A more functional
relationship between the parliamentary majority #mel opposition, as well as openness to
the participation of non-partisan experts, for egbanfrom specialised NGOs, would
contribute to a stronger parliamentary input to &wl policy in Montenegro.

69.With a successful experience of transition to ireefence and of European integration
behind it, with a full mandate and a solid majoritythe Parliament ahead of it, the new
Government has an excellent opportunity to focusimaplementing its CoE accession
commitments and delivering concrete and visibleltegor the people of Montenegro. This
will require additional emphasis and investmenthe implementation of legislation and
policies, increased participation of NGOs and wefl gociety in public affairs, and reinforced
transparency and accountability of the Governmemtsk.

Specific recommendations for the next reportingqaer

70.Ratify all those Conventions (listed in paras 66,above) which were called for in PACE
Opinion 261 within one or two years after accession

71.Adopt the Law on Non-Discrimination, in line witho€ standards.

72.Find an appropriate solution in order to end theenu situation of political party ownership
of government buildings.

73.Adopt legislation guaranteeing transparency of medvnership and remove the offence of
defamation from the Criminal Code.

74.Revise the electoral legislation in close consutetvith the Venice Commission.

75.Amend the Law on Protection of Rights and Freedomblational Minorities, in order to
avoid undue restrictions, notably based on citiagns

76.Enact appropriate measures, in order to ensurdargegender equality in relation to political
life, including elected office and public adminggion.

77.With regard to the people, displaced by the watkénformer Yugoslavia, currently residing
in Montenegro:
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» take proactive measures, in line with the 2007 Guwent strategy for improvement of
the situation of RAE to deliver identity documentghout delay to those not yet in
possession of them within the RAE population, dotiDPs and local RAE;

» review the status of IDPs and DPs with a view teueimg a clear legal status for all
which should facilitate their genuine enjoymentaofight to return, or, if this is not
practicable, of meaningful local integration in Menegro for themselves and their
children;

* in the meantime, review the Government’s intergiateof the Law on Employment and
Work of Foreigners, to ensure reasonable accetsetmbour market by people with DP
or IDP status;

» ratify the CoE Convention on Avoidance of Statakess and take immediate measures
to guarantee the preventionad factoas well asle jurestatelessness amongst the IDP,
DP population, as well as of local, Montenegrin,lRA

VII. Decisions of the Committee of Ministers

1066th meeting — 23 September 2009

Item 2.1bisa

Current political questions

a. Activities for the development and consolidatio of democratic stability
Decisions

The Deputies

[...]

Concerning Montenegro

In the light of the third Secretariat report on giance with obligations and commitments by
the Republic of Montenegro (document SG/Inf(2009)13

3. welcomed the considerable progress made by thr@dviegrin authorities in meeting the
accession commitments and obligations since thedasrt;

4. called on the government and parliament of Moedeo to promptly ratify those Council
of Europe conventions which were called for withime or two years after accession;

5. recognised that there have been positive deredafs in the reform of the justice system
and the fight against corruption over the past yd&ese efforts should be continued. The
Venice Commission, in its opinion on the Constdantiof Montenegro (CDL-AD(2007)047),
expressed concern about potential political infageon the appointment of judges, the Supreme
State Prosecutor, the State Prosecutors and thei@mian. These concerns are still valid and
should be addressed at the earliest opportunity;
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6. invited the Montenegrin authorities to follow apd implement the third report’s specific
recommendations for the next reporting period &itiew to demonstrating significant progress
in the fourth report. The Committee of Ministerdlypiay particular attention in the next report
to:

a. the adoption of the Law on Non-Discrimination, ing with Council of Europe
standards;

b. the adoption of legislation guaranteeing transparei media ownership and remove
the offence of defamation from the Criminal Code;

c. the revision of the electoral legislation in closensultation with the Venice
Commission;

d. the amendment of the Law on the Protection of tlght® and Freedoms of National
Minorities, in order to avoid undue restrictionstaibly based on citizenship; and

e. with regard to the people displaced by the warthenformer Yugoslavia, currently
residing in Montenegro:

i. the adoption of proactive measures, in line wigh 2007 government strategy
for improvement of the situation of Roma, AskhaldaEgyptian (RAE), to
deliver identity documents without delay to thos® get in possession of
them within the RAE population, both for “Internaldisplaced persons”
(IDPs) and local RAE;

ii. to review the status of IDPs and “Displaced persdb$s) with a view to
ensuring a clear legal status for all which shofddilitate their genuine
enjoyment of a right to return or, if this is natpticable, of meaningful local
integration in Montenegro for themselves and thkildren; and

lii. to review the government’s interpretation of thevLan Employment and
Work of Foreigners, to ensure reasonable accesbetdabour market by
people with DP or IDP status.
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Appendix:

Monitoring Mission of the Council of Europe Committee of Ministers

visit to Montenegro
11-15 May 2009

Agenda

Monday, May 11

14:00 Arrival
16:00 Meeting with OSCE Mission in Montenegro

Tuesday, May 12

Morning meetings will be held in the CoE office
09:00 Center for Civil Education
09:30 MANS
10:00 NDC and Juventas
11:00 CEDEM
11:30 CDT
12:30 Institute Alternative
Lunch Break
14:30 UNDP, (UNDP premises)
15:30 EC, (EC premises)

19:30 Dinner with Ambassadors
venue: Forum Restaurant, walking distance fromhttel

Wednesday, May 13

08:00 UNCHR (UNHCR Office)
09:00 Departure for Ulcinj
11:30 Arrive Ulcinj, all meetings to be held in the mupal building

12:00 Meeting with the Mayor of Ulcinj
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13:00 Meeting with municipal councillors
14:00 NGO New Horizons
14:30 NGO Plima
15:00 Association of Roma, Egyptians and Ashkalia
15:30 Association of Women Anima
Late lunch/Early dinner

Thursday, May 14

Meetings / discussions to be held in the Parliament

08:00 Meeting with Ms Valentina Radula4S¢epanové, Member of PACE Delegation
08:40 Discussion with Mr Stan Mili¢, President SNP

09:20 Discussion with Mr Andrija Mandi President NOVA

10:00 Discussion with Mr NebojSa MedojeéyiPresident PzP

10:40 Discussions with Albanian Parties in Parliament:
- discussion with representative of DUA
- discussion with representative of FORCA-Nazif Cungu
- discussion with representative of Albanian List
- discussion with representative of Albanian CoalittoPerspectiva

12:00 Meeting with Mr Ranko Krivokagi Speaker of Parliament

12:40 Working lunch at Parliament

14:00 Departure for “Villa Gorica”

14:10 Meeting with Mr Sefko Crnovr3anin, ombudsman

14:50 Meeting with Mr Zoran Pazin, State agent to Europ@aurt of Human Rights
15:30  Meeting with Ms Rank&arapk, Chief State Prosecuter

16:10 Meeting with Ms Vesna Medenic, President SupremearCo

17:00 Meeting with Mr Milan Markow, President Constitutional Court

Friday, May 15

08:00 Meeting with Mr Zelko Sofranco, Director Instituier protection of refugees



08:40

09:20

10:00

10:40

11:20

12:00

26

Meeting with Ms Vesna Ratkayji Director of Directorate for Anti-corruption
Initiative

Meeting with Mr Fuad Nimani, Minister for Human altinority Rights Protection
Meeting with Mr Mira$ Radoyi Minister of Justice

Meeting with Mr Jusuf Kalamperosji Minister of Interior Affairs and Public
Administration

Meeting with Mr Milan Réen, Minister for Foreign Affairs

Departure for the airport



