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I. EXECUTIVE SUMMARY

The EU Election Observation Mission (EOM) was present in Kenya from 19 November
2002 to 17 January 2003. In total the EU EOM dispatched over 160 observers
throughout Kenya to observe the whole electoral process of the 2002 general elections
and in particular voting, counting and tabulation procedures.

In its preliminary statement on 29 December 2002, the EU EOM concluded that the 2002
elections “mark an important step forward in the process of democratic development in
Kenya”. The EU EOM further concluded that the people of Kenya were generally able to
freely cast their votes for the candidates of their choice. The overall conduct of the
elections constituted an example for other countries in the region, also because the
electoral process resulted in the first transfer of power from one political group to another
since independence. However, the elections also showed a number of shortcomings and
some incidents of violence, which have raised concerns with the EU EOM.

The election atmosphere was improved following the announcement of former President
Mr. Daniel arap Moi that he would retire and hand over power to whoever would win - as
prescribed by the Constitution. The 2002 elections showed that Kenya has truly become
a multi-party democracy and it is desirable for the party that won an overwhelming
victory in these elections to now seek a dialogue in parliament rather than simply outvote
the opposition.

The political spectrum changed drastically in 2002, with a number of opposition parties
aligning in the National Alliance Rainbow coalition (NARC) and with a large number of
defections of candidates from one party to another – with a number of prominent political
figures moving from the Kenya African National Union (KANU) to NARC.

As a result of these elections, NARC has become the dominant party on all levels: its
flag bearer Mr. Mwai Kibaki was elected President, it won 125 of the 210 contested
parliamentary seats and it gained a majority in the local councils in the most densely
populated areas. KANU has become the second largest party with 64 of the contested
parliamentary seats and a majority in many of the rural areas. Other seats in the
parliament were won by FORD-P, Safina, Sisi Kwa Sisi, Shirikisho Party of Kenya and
FORD-Asili.

The EU EOM recognises and welcomes the increase in the number of women members
of parliament and applauds the decision of NARC and KANU to nominate five (out of
seven) and three (out of four) women respectively to fill their allocation of nominated
members of parliament appointed by the President. However, much still remains to be
done to develop and substantially improve the participation of women in the political and
democratic system in Kenya.

The applicable laws generally provide a workable framework for the elections. However,
they contain a number of inconsistencies and are non user-friendly due to the fact that
amendments over the years have not been incorporated in the original text. The
shortcomings in the law, such as the near absence of provisions governing political
campaigning, should be addressed as soon as possible. Furthermore, the law was not
always adhered to or consistently applied by the Electoral Commission of Kenya (ECK).
Another issue to be addressed without further delay, are the constituency boundaries,
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which have been declared by the High Court in Nairobi not to be in line with the
Constitution.

The preparations for the elections were generally well conducted and the ECK and its
staff were well equipped and appeared generally competent and properly trained.
Political parties were able to campaign actively in a far more peaceful and conducive
atmosphere than in previous elections. However, the voter registration process raised
serious concern. The register appears to be seriously flawed and must be updated as a
matter of urgency. As a result of this, a number of potentially eligible voters were not on
the register and in other cases people were not allowed to vote while in the possession
of the prescribed documents. Whilst these serious flaws did not materially affect the
result of this presidential election, if not corrected they may well materially affect the
result of a future presidential election where the majority of the winning candidate over
the losing candidate is narrower. Valuable time was lost between the proposal to
introduce continuous voter registration and its final adoption by parliament. Continuous
voter registration should be introduced imminently.

The voter education programme undertaken by the ECK immediately prior to the
elections, is being recognised and applauded. The EU EOM believes that the ECK
should continue to have widespread and continuous voter education as a priority activity
between now and the next general elections.

The level of violence and intimidation during the pre-election period was significantly
below that predicted and below the level of the 1992 and 1997 elections. However, some
serious incidents – involving a number of deaths – occurred during the period for
nominations and in the week before polling day. Furthermore, the nominations process
was rather chaotic and led to confusion not only with the ECK, but also with the political
parties and their supporters.

Despite shortcomings, the print and the electronic media, both public and private,
generally offered extensive and diverse coverage of the political campaign. However, the
media system seemingly still suffers from interference of state officials into the activities
of the public broadcaster Kenya Broadcasting Corporation (KBC), from restrictive
legislation and from poor employment conditions of journalists - which may result in self-
censorship. The ECK guidelines for media coverage of these elections gave clear advise
on how to provide voters with adequate information on the elections. However, due to
the late release of the guidelines, the EU EOM is doubtful about their impact.

The EU EOM monitoring operation showed that public broadcaster KBC gave
preference to the former ruling party KANU and its presidential candidate Uhuru
Kenyatta. However, the opposition had the opportunity to address viewers on KBC and
the public media were mainly used to support KANU rather than to damage the
reputation of the main opposition candidate. Private media groups provided voters with a
broad variety of political views, although the opposition coalition NARC enjoyed more
support and preference.

Voters participation on election day was generally peaceful and patient, which
contributed to the well organised and orderly poll. However, there were some reports of
isolated incidents of violence and intimidation. The responsible, efficient and impartial
manner in which election officers conducted their tasks contributed to the peaceful
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atmosphere. The presence of party agents and domestic and international observers in
nearly all polling stations ensured openness and transparency of the process. Problems
with the voters register and inconsistent and contradictory instructions from the ECK on
the use of the register led to confusion in a number of places.

Counting at the polling stations and tabulation of results at the constituency centres –
and for the presidential results at County Hall in central Nairobi – was conducted in an
orderly and consistent and transparent manner. Candidates and party agents, domestic
and international observers, as well as members of the press, were allowed to witness
the process.

The post-election period was almost without election related violence and disturbances,
although it remains to be seen the results of election petitions filed. The hand over of
power was conducted soon after the results became apparent in a peaceful atmosphere
and seemingly to the satisfaction of all parties involved.

In conclusion, the EU EOM was impressed by the conduct of the 2002 elections.
However, it wishes to re-iterate its concerns with regard to the instances of violence and
disturbances which were observed during these elections and it wishes to stress the
importance of addressing the shortcomings in the electoral framework.

II. INTRODUCTION, BACKGROUND AND ACKNOWLEDGEMENTS

A. Introduction

Following an invitation from the government of Kenya, the European Union established
an Election Observation Mission from 19 November 2002 to 17 January 2003 to observe
the general elections, comprising presidential, parliamentarian and civic elections. The
decision to deploy the EU EOM to Kenya followed an EU Exploratory Mission in
September 2002 and reflects the EU’s interest to support democratisation process in
Kenya.

The main objectives of the EU EOM were to give an informed and balanced assessment
of the electoral process and, by its mere presence, to help reduce tension and minimize
any election malpractice – thus contributing to a peaceful and transparent election.
Before the deployment of the EU EOM, two memoranda of understanding were signed
between the European Commission (EC Delegation in Nairobi), the Kenyan Government
and the ECK defining rights and obligations of EU observers as well as the EU EOM
functioning modalities.

The EU EOM was led by its Chief Observer Mr. Anders Wijkman (S), member of the
European Parliament and vice-chairman of its committee for development and
cooperation. The core team further consisted of Mr. Graham Elson (Deputy Chief
Observer; UK), Mrs. Maria Macchiaverna (Electoral Expert; I), Mr. Adriaan Stoop (Legal
Expert; NL), Mr. Riccardo Barranca (Media Expert; I), Mr. Richard Atwood (LTO
coordinator; UK), Mr. Alessandro Parziale (Logistics Expert; I), Mr. Martim Freire
(Security Expert; P) and Mr. Peter Clayton (Statistics Expert; UK).
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The core team arrived in Nairobi on 19 November 2002 where it set up an office in the
Grand Regency Hotel. After the multiple terrorist attacks in Mombasa on 28 November
2002, the office was moved on 7 December 2002 for security reasons to another
location in Nairobi, at Lenana Road. On 16 January 2003, the EU EOM ended with the
departure of the core team from Nairobi. The EU EOM further consisted of 22 Long
Term Observers (LTOs) -including two LTOs seconded by Norway - who arrived in
Kenya on 26 November 2002 and left the country on 9 January 2003. Close to election
day, the EU EOM was reinforced by a number of Short Term Observers (STOs)1. On
election day, the EU EOM deployed more that 160 observers and 1,131 polling stations
were observed.

The Chief Observer and members of the core team had regular meetings with the ECK,
government institutions, domestic and international organisations and the most
prominent political parties and the media, as well as with a number of Kenyan individual
experts.

Shortly before election day, a delegation of members of the European Parliament, led by
Baroness Emma Nicholson, joined the EU EOM, as well as a delegation of five members
of the ACP-EU Joint Parliamentary Assembly, jointly led by Mr. Fode Sylla, member of
the European parliament, and Mrs. Beatrice Kiraso, member of the Parliament of
Uganda.

The EU EOM, although an independent entity, liased throughout its stay with the EC
Delegation and EU Ambassadors in Kenya. A number of STO’s were recruited through
the local EU Embassies and the EC Delegation , and they provided valuable support in
covering the country during election day.

THE EU EOM would like to thank the ECK, the Government of Kenya, political parties,
civil society organisations, EU diplomatic missions and the EC Delegation for their
assistance throughout its presence in Kenya.

B. Cooperation with Other International Observer Organisations

The EU EOM in tandem with the Kenya-Donor Information Centre (K-DICE) encouraged
full cooperation between the different international observation organisations. For the
first time a number of different international observation organisations agreed to use the
same observation forms, regularly pooled and exchanged information, co-ordinated their
deployment plans and the scheduling of press statements/conferences after the election.
The international observer organisations involved in this cooperative arrangement were
the EU EOM, the Carter Center, USAID/US Embassy, the British High Commission and
the Donor Democratic Development Group (DDDG). For its part the EU EOM designed
the observation forms and conducted the statistical analysis based on forms returned by
all the participating organisations.

1 Long Term Observers (LTOs) received a two days briefing in Nairobi and were deployed on
30 November 2002. The EU EOM deployment reflected electorate density, geographical
coverage, problematic areas and minorities within security and logistic constraints. The EU
EOM deployed 11 two-person teams to all provinces in the country. On 22 December 2002,
53 Short Term Observers (STO s) arrived from Europe at the EU EOM. They were joined by
over seventy STO’s recruited from the diplomatic community in Kenya.
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This model of cooperation is one that could be selectively appropriate for future EU
Election Observer Missions.

III. POLITICAL BACKGROUND AND LANDSCAPE

A. Historical Overview 1963 - 2002

The 2002 elections were the ninth general elections since Kenya became an
independent republic in 1963. Previous elections were held in 1963, 1969, 1974, 1979,
1983, 1988, 1992, and 1997.

Independence - 1992
Since gaining independence, Kenya has been ruled by two Presidents: Mr. Jomo
Kenyatta from 1963 until his death in 1978 and Mr. Daniel arap Moi from 1978 to 2002.
Between 1963 and 1982, the country was a de facto one-party state, except for a brief
period between 1966 and 1969. With the 1982 amendment of the Constitution
introducing a new Section 2(A), the country became a de jure one-party state, the party
being the Kenyan African National Union (KANU).

In 1988, Queue-voting was introduced, replacing the secret ballot with ‘open balloting’
(voters lining up behind the candidate of their choice). This led to a nation-wide
controversy and gave impetus to the demand for multi-party democracy. Pro-democracy
activists began agitating for political pluralism. The government under intense pressure
(both from in and outside Kenya) gave in by repealing section 2(A) of the Constitution in
December 1991.

Multi-party democracy 1992 – 2002
The 1992 and 1997 elections are the only previous elections which have been fairly
competitive due to the fact of re-introduction of multi-democracy after the
aforementioned repeal of section 2(A) of the Constitution. Before the elections in 1997 a
new Section one (A) of the Constitution was introduced, stipulating that Kenya is a multi-
party democracy. In both the 1992 and the 1997 elections, Mr. Daniel arap Moi won the
presidency and his party KANU gained a majority of the seats in parliament. 2

B. Political Developments in 2002

KANU
Early in 2002, political parties started realigning themselves for the crucial transitional
election. The National Development Party (NDP) and KANU merged on 18 March 2002
and NDP was dissolved. When President Moi refused to withdraw his support for Mr.
Uhuru Kenyatta, who was nominated KANU’s presidential flag bearer on 14 October
2002, senior members of KANU defected to the opposition.

NARC

2 In the 1997 elections KANU gained a majority of the seats in the National Assembly having
obtained 38% of the votes.



EU Election Observation Mission Kenya 2002 9
Final Report on the General Elections

The major opposition parties began to collate under the umbrella of National Alliance
(Party) of Kenya (NAK). On 14 October 2002, Rainbow Alliance – which started as a
pressure group within KANU to force President Moi to withdraw his support for
Kenyatta’s candidature – defected from KANU, and joined the Liberal Democratic Party
(LDP), which on 21 October 2002 formed a partnership with NAK. The partnership was
named National Alliance Rainbow Coalition (NARC).

Other political parties
Out of the 52 duly registered political parties 34 of them fielded parliamentary
candidates, among which seven were parliamentary parties. Only five parties had
presidential candidates.

C. Profile of Political Parties

The most significant political parties or alliances in terms of voter support and influence
as well as members of parliament are the following.

NARC
The parent party of NARC is NAK, which itself emerged from the National Alliance for
Change (NAC) as an initiative of mainstream opposition parties and civil society’s
organisations to win the 2002 General Elections. NARC was formed on 14 October 2002
and comprises sixteen groups (called societies under Kenya legislation) of which
fourteen are political parties. The LDP (including the Rainbow group) and
NAK entered into an agreement on 21 October 2002 to form a coalition known as NARC
which on 22 October 2002 appointed Mr. Mwai Kibaki as its presidential candidate. The
party won 125 out of 210 seats in the new parliament.

KANU
The party was formed on 11 June 1960 at the height of the independence struggle. In
March 2002, KANU merged with the NDP, the name becoming New KANU. KANU has
ruled the country since independence until the 2002 elections, when it was defeated by
NARC. Some of the new KANU leaders protested against President Moi's choice of
Uhuru Kenyatta as the KANU presidential candidate and moved out of the party and
consolidated their position in the opposition by joining LDP, which they used as a vehicle
to later join NAK. Mr. Kenyatta went through the party nomination process unopposed. In
previous elections the party drew support especially in rural areas. Its main base of
support, in terms of percentage of votes, is in Rift Valley, North Eastern, Coast and parts
of Eastern and Western Kenya. The party won 64 seats in the new parliament.

Social Democratic Party (SDP)
The party was founded on social democratic principles and took part in the election while
divided into two factions. One faction joined NARC and the other faction, led by
presidential candidate James Orengo, remained independent. The party lacked a strong
and clear support after Charity Ngilu, its presidential candidate in 1997, left the party and
as a result it failed to win any parliamentary seat in the new parliament.

Ford People Coalition
This coalition began in early 2002 comprising of three political parties. However, it did
not hold together during the elections as coalition members breached the agreement
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that no party would field a candidate where another party in the coalition had already
fielded one. Below is a profile of the three political parties that founded the coalition.

� The Forum for the Restoration of Democracy for the People (FORD-People) was
formed in October 1997 to accommodate disgruntled members of FORD-Asili
following a leadership wrangle. In the 1997 elections the party won three
parliamentary seats. Ford People has undergone renovation with the leadership of
its presidential candidate Simon Nyachae, who has a strong support in Kisii Nyanza
province. The party won 14 seats in the new parliament.

� Safina was founded in 1995 but registered on 26 November 1997. One of the
founder memberswas Richard Leakey who resigned as a member of parliament to
be appointed Head of Civil Service. The party’s influence in politics has declined
because of its lack of a strong regional base. However, in 1997 the party obtained–
five parliamentary seats and in 2002 it won two parliamentary seats.

� The National Labour Party was founded by Kennedy Kiliku on 17 November 1998.
The party has very little regional support.

Chama Cha Uma
This party, founded on 15 February 1999 by David Waweru Ng’ethe, was the fifth party
to field a presidential candidate: David Ng’ethe. The party won no seats in the new
parliament and its presidential candidate received little votes.

FORD-Asili
The party was founded by Kenneth Matiba and Martin Shikuku following the split in the
original FORD party into two factions. It was registered on 16 October 1992 and took
part in the ensuing general elections in which Mr. Matiba, the presidential candidate
came in second. Ford Asili lost its substantial support after Mr. Matiba left the party and
in the 2002 elections it gained only two seats in the new parliament.

Sisi Kwa Sisi Party of Kenya
The party was registered on the 21 June 2000 and its leader is William Kabogo, the
member of parliament for Juja constituency. The 2002 elections were its first elections it
took part in. The party won two seats in the new parliament.

Shirikisho Party of Kenya
The party was founded by Suleiman Shakombo and was registered on 18 November
1997. It is a regional party with influence in the coastal region where it won one
parliamentary seat.

IV. LEGAL FRAMEWORK

A. Relevant Legislation

A number of laws in Kenya are relevant for the elections and it is sometimes difficult to
identify relevant pieces of legislation. One has to combine the different provisions from
the different laws to get a clear and full picture of the applicable legal framework.
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The Constitution of Kenya
The Constitution stipulates that Kenya is a multiparty democracy. It contains
qualifications to run for presidency (Kenyan citizen, 35 years old, registered as a voter
for the National Assembly and nomination by a political party) and stipulates that to be
elected President, one must have the highest number of votes, 25% or more in at least
five of the eight provinces and be elected for parliament in one’s constituency. It states
that the term for the President is five years with a maximum of two terms. The
Constitution divides Kenya into constituencies and states that each constituency shall
elect one member of parliament, and that 12 members of parliament shall be appointed
by the President in proportion to the representation of each party in the National
Assembly. It gives qualifications to run for the National Assembly (Kenyan citizen, 21
years old, proficiency in English and Swahili and nomination by a political party). The
Constitution establishes the ECK and it stipulates its task to decide upon the number
and boundaries of constituencies, as well as the duties and responsibilities of the ECK
(registration of voters, directing and supervising presidential, National Assembly and
local government elections, promoting free and fair elections and voter education). The
constitution states the qualifications to be registered as a voter in presidential and
National Assembly elections (Kenyan citizen, 18 years old and proven residency).

The National Assembly and Presidential Elections Act
This law, lastly amended in 2002, gives the general framework for the organization and
conduct of the presidential and parliamentarian elections. It regulates the voters register,
qualifications to be registered as a voter (18 years old and in possession of a national
identity card or Kenyan passport), the right to vote (everyone with a voters’ card and who
is in the register). It further stipulates that the ECK shall have the responsibility for the
overall conduct of elections and that the ECK is entitled to make regulations for the
conduct of elections. It also contains an Electoral Code of Conduct and gives the ECK
the right to conduct a prosecution for an offence under the Code.

The Presidential and Parliamentary Elections Regulations
These regulations, lastly amended in 2002, regulate in detail the actual organisation and
conduct of presidential and parliamentarian elections. It includes amongst others
regulations regarding party symbols and colours, division of constituencies in polling
areas, equipment and set up of polling stations up to the count of the ballot papers and
return of the results to the ECK.

The Local Government Act
This law is, with regard to elections, almost identical as the National Assembly and
Presidential Elections Act. It further stipulates that the government, in consultation with
the ECK, establishes municipalities, counties, townships and county divisions and how
the local authorities are to be constituted. It includes the necessary references to the
National Assembly and Presidential Elections Act as to the powers of the ECK and the
applicability of the Code of Conduct.

The Local Government Election Rules
These rules were lastly amended in 2002, and are almost identical to the Presidential
and Parliamentary Elections Regulations. The differences are merely of a technical
nature.



EU Election Observation Mission Kenya 2002 12
Final Report on the General Elections

The National Assembly and Presidential Elections (Registration of Electors) Regulations,
2002
These regulations have replaced the earlier regulations of 1997 and regulate the
registration of voters, also called electors, for all three elections: presidential,
parliamentarian and civic.

The Election Offences Act
This law stipulates what is an election offence and how it can be prosecuted as well as
the possible sanctions. It restricts campaigning on election day.

The National Assembly Elections (Election Petition) Rules
These rules give the possibility for all registered voters, including candidates and party
agents, as well as for the Attorney General, to file an election petition in the event one
wishes to challenge the election results in a certain electoral area. See for more
information on election petitions, chapter nine of this report.

The Societies Act
This act is of importance for registration of political parties, which are considered to be
societies under the act. Before the elections, the Registrar General provides the ECK
with a list of all political parties registered under the Societies Act. Under this act, the
Registrar Generals’ office has the authority to audit the accounts of political parties.

The Police Act, The Preservation of the Public Security Act and The Public Order Act
These acts contain a number of rules which are of importance for the campaigns of the
political parties. They amongst others state the tasks of the Police Force, that public
meetings (also for campaigning purposes) can only be held between 6 a.m. and 6 p.m.
and that notice must be given to the Police of any such meetings between three and 14
days in advance.

The Kenya Broadcasting Corporation Act
This act regulates the establishment of KBC. It stipulates that KBC must give fair
coverage to all political parties and their viewpoints and that it must provide free air time
to all political parties contesting for the elections during the campaign period – defined
as “the period between the initiation of an election under the provisions of the relevant
law pertaining to the election and the eve of the polling day”.

ECK Guidelines
The ECK issued a number of guidelines and instructions interpreting the law and
detailing the implementation of certain legal provisions regarding, amongst others, the
role of observers and the role of the media.3

B. Relevant Legal Changes in Comparison to 1997

Some of the main amendments introduced into the National Assembly and Presidential
Elections Act and the Presidential and Parliamentary Elections Regulations, prior to the
2002 general elections, are the following.

3 See more about these guidelines in chapter 5 of this report: “Pre-election Period”.
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Continuous registration of voters
In June 2002, parliament adopted an amendment introducing continuous voter
registration and on the eve of its dissolution, parliament adopted the implementing
regulations from the ECK. Previously, registration could only take place at certain limited
periods of time. It was also for that reason that registration was closed in March 2002,
more than nine months before the elections. Although continuous voter registration was
adopted by parliament in 2002, it came too late to be implemented before the 2002
elections.4

Counting at polling stations
Under the new law, counting of the ballots takes place at the polling station, rather than
at the constituency centre as was the law before. The results from the polling stations
are then tallied at the constituency centre.

Assisted voters
The assisted voter as per the new regulation can bring to the polling station an assistant
of his or her choice, instead of asking the presiding officer to assist. The assister must
be at least 18 years old, but need not be qualified to vote, and must make an oath of
secrecy. The number of voters that can be assisted by one single assistant is unlimited.

Special needs voting
A regulation was adopted that empowers the ECK to make special provisions for voting
by patients in hospitals, sanatoria, or homes for the aged, nomadic people, disabled
persons and expectant mothers. However, the ECK did not issue such provisions.

Polling stations
The jurisdiction of the polling officers was extended to an area encompassing a radius of
400 meters from the centre of the polling station.

C. Relevant Court Cases

In May and October 2002, the High Court in Nairobi issued two judgments stipulating
(amongst other) that the boundaries of the constituencies as determined by the ECK are
not in accordance with the principles set forth in the Constitution.5 The High Court has
ordered the ECK to address this issue. However, the High Court has not ordered a time
period within which the issue must be addressed. The ECK did not act upon the court
orders before the 2002 elections and the ECK may still appeal the judgments.

D. Positive Aspects and Shortcomings

Positive aspects
The positive aspects of the law include the following.

4 Due to this, a considerable number of potentially eligible voters did not have the opportunity
to register.

5 High Court of Kenya at Nairobi, miscellaneous application no. 975 of 2001, 10 May 2002 and
14 October 2002.
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� Counting at polling stations. This amendment, accepted just before the elections, has
greatly improved the transparency and openness of the elections as well as reduced
the likelihood of the constituency centres being a focus for tension and violence.

� Continuous voter registration may enable the ECK to update the voters register and
to make it as inclusive as possible. However, since the ECK regulations
implementing continuous registration were only adopted by parliament on the eve of
its dissolution, they came too late to be implemented before the 2002 general
elections – the law stipulates that no voter registration can take place when
parliament is dissolved.

� The law entitles observers, candidates and party agents to observe every stage of
the electoral process. This leads to a transparent process, open to public scrutiny,
and increases the confidence of political parties and voters in the process.

Shortcomings
However, the law also contains a number of shortcomings, including the following.
� The law does not adequately regulate the election campaign period. It does not

clearly stipulate when the campaigns starts and ends (though a hint can be derived
from the Kenya Broadcasting Corporation Act as quoted in the first part of this
chapter). Furthermore, it does not state what is allowed during the campaign period
and it does not prohibit all campaigning on election day.

� The law does not limit the number of assisted voters per assistant. This opens up the
possibility for fraud and undue influence, in particular in light of reported widespread
attempts to buy votes.

� It is not clear from the law, whether the ECK is entitled to issue guidelines for the
media and whether such guidelines, once issued, will be enforceable.

� A number of the applicable laws have been amended, without these amendments
having been included in the original texts. This has led to confusion amongst those
working with the law, such as election officers, as to the actual text of the law in
force.

� The applicable laws are on a number of issues not consistent with each other. For
example, the National Assembly and Presidential Elections Act stipulates that
anyone who is in the voters register and who produces a voters card shall be entitled
to vote, while the regulations under this act state that one must also produce a valid
identity card or passport.

� The law entitles the ECK to issue regulations facilitating certain groups of society that
cannot vote in the ordinary manner, such as disabled voters. The ECK, however, did
not issue such regulations and as a result, such people were not able to vote.6

� The law stipulates that “every employer shall, on polling day, allow to every elector in
his employ a reasonable period for voting”. Subsidiary legislation defines categories
of employees to which this principle shall not extend and who are thus explicitly
denied the right to vote: (a) members of the Armed Forces, the Kenya Police Force
or the Kenya Prisons Service; (b) other persons in the employment of the
Government. Moreover, the law does not provide for voting of election officials
working in a polling station other than where they are registered.7

6 It was reported that one case of “special needs voting” occurred on election day, when
presidential candidate Mwai Kibaki – who was injured in a car accident during the campaign
period – was allowed to vote from the back seat of his car. The ballot and ballot box for the
presidential elections were brought to the car by the presiding officer.

7 The ECK confirmed that the categories mentioned in this paragraph could pertain to in total
around 2% of all registered voters.
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ECK approach
It should be mentioned here that a weak point with regard to the use of the legal
framework for the 2002 elections, was the interpretation and application of the laws by
the ECK. On certain issues the ECK took a practical approach towards a legal problem,
which on a number of occasions led to decisions of the ECK which were not in
accordance with the law. For example, in contravention of the law, the ECK accepted
withdrawals from candidates and replacement of duly nominated candidates after the
official closure of nominations. The ECK on certain occasions also adopted an
inconsistent or even contradictory interpretation of the law. Furthermore, some of the
shortcomings in the law should have been addressed before the 2002 elections, in
particular those which raised concerns in previous elections.

E. Conclusions

The applicable laws generally provide a workable framework for the elections. However,
as indicated above, the laws contain inconsistencies and are non user-friendly due to the
fact that amendments over the years have not been incorporated in the original text. The
shortcomings in the law should have been addressed before the preparations of the
2002 elections. This pertains in particular to issues that were already contentious issues
at or before the 1997 elections.

V. PRE-ELECTION PERIOD

A. Election Administration

The country is divided into eight Provinces, 70 districts, 210 constituencies and 2,112
wards. The general elections (presidential, parliamentary, civic) were administered by
the ECK, which appointed 70 district election co-ordinators, 210 returning officers (one
for each constituency) and about 145,000 polling staff (presiding officers, their deputy’s
and polling clerks) for the 18,366 polling stations.

B. Electoral Commission of Kenya

The ECK is the constitutional body set up to conduct any election in the country. It is a
permanent body responsible for organizing the general elections scheduled every five
years, as well as any by-elections.8

Mandate
The ECK has been provided with a broad mandate, according to the Constitution the
ECK is responsible for “(a) the registration of voters and the maintenance and revision of
the register of voters; (b) directing and supervising the Presidential, National Assembly
and local government elections; (c) promoting free and fair elections; (d) promoting voter
education throughout Kenya and (e) such other functions as may be prescribed by law”.

8 37 by-elections have been conducted since 1992 - an average of almost one by-election
every three months.
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Pursuant to the National Assembly and Presidential Elections Act, the ECK shall be
responsible for the overall conduct of elections and shall give general directions and
exercise supervision and control and take the necessary measures to ensure that the
elections are transparent, free and fair. The permanency of the commission implies that
a substantial administrative experience has been accumulated by the ECK throughout
the years.

Composition
According to the Constitution, the ECK shall consist of a chairman and between 4 and
21 members, all of them appointed by the President. The commission shall elect a vice
chairman from among its members. The ECK is currently composed of 22 members,
including the chairman and the vice-chairman. Ten of the members were nominated by
the opposition on the basis of a gentleman’s agreement in 1997. These members and
the vice-chairman were reappointed in October 2002 and the chairman was re-appointed
in December 2002.
The ECK has appointed the following standing committees:
▪ General Purposes Committee (includes liaison matters)
▪ Voter Registration and Computer Committee
▪ Legal and Electoral Reform Committee
▪ Finance and Planning Committee
▪ Committee on Programmes (includes voter education)
▪ Committee on Recruitment and Training
The Institute for Education in Democracy (IED), a Kenyan NGO, has worked closely with
the ECK and participated in working groups organised by the ECK, aiming at improving
the internal ECK management and strengthening the ECK’s capacity.

Independence
The independence of the ECK is protected by a set of legal provisions. The Constitution
states that “in the exercise of its functions under this Constitution the Commission shall
not be subject to the direction of any other person or authority”. Other provisions secure
the tenure of the commissioners and protect them from any arbitrary removal from office.
The second schedule of the National Assembly and Presidential Elections Act contains a
code of conduct for members and staff of the ECK and includes more provisions aimed
at ensuring impartiality and independence of its members.

The rules governing the ECK also contain some limitations to its independence, such as:
� rules governing the nomination of the commissioners;
� the commission lacks financial independence and is being funded by the

government;
� the ECK is authorized to make regulations, but draft regulations have to be submitted

to and adopted by the National Assembly.

Constituency boundaries
The size and boundaries of the electoral constituencies is a contentious issue, which
was raised in previous elections. The 210 single seat constituencies vary greatly in
population and size. According to figures provided by the ECK, the least populous
constituency has 8,977 registered voters, while the most populous constituency has
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152,906 registered voters.9 The ECK did not revise the constituency boundaries after the
1999 census, maintaining the existing disparity.

In May and October 2002, the High Court in Nairobi issued two judgments stipulating
(amongst other) that the boundaries of the constituencies as determined by the ECK are
not in accordance with the principles as set forth for these boundaries in the
Constitution. The High Court has ordered the ECK to address this issue, without setting
a time limit. The ECK took the view that the judgments of the High Court came too late to
be implemented for this year’s elections. However, the issue of the boundaries of the
constituencies was raised much earlier, and is specifically mentioned in a well known
report of 1998 of IED. The judgments of the High Court cannot have come as a total
surprise to the ECK, and can be seen as a confirmation of what was already known. As
an independent standing commission, the ECK should have shown a more pro-active
attitude and should have addressed the issue between the 1997 elections and the
preparations for the 2002 elections.

ECK Guidelines
The ECK is entitled by law to issue guidelines and instructions on the conduct of the
elections. For the 2002 elections, the ECK issued a number of guidelines and
instructions, of which the most important pertain to voter registration (on how to deal with
potential voters who’s names did not appear in the register), election observation and
media. It was disturbing that on voter registration, the ECK issued contradictory
instructions within a short period of time, thus creating confusion among voters, political
parties and election officers. With regard to the guidelines on the media, it is not clear
whether the ECK had the mandate to enforce those guidelines. Furthermore, they were
only introduced 15 days before polling day.

C. Registration of Voters

Qualifications to register as a voter
Under the Constitution, any citizen of Kenya who has attained the age of 18 years
(evidenced by either an identity card or Kenyan passport), and has been an ordinarily
resident in Kenya for a certain period of time, can register as a voter.10 A registered voter
is any person whose names appears in the principal register and is thus entitled to vote
at an election conducted under the National Assembly and Presidential Election Act. A
person adjudged bankrupt, or of unsound mind, or detained in lawful custody, or
convicted of an election offence shall not be registered as a voter.

Registration process

9 These districts are Wajir North (Wajir District, North Eastern Province) and Embakasi
(Nairobi district, Nairobi Province) respectively

10 One must have been a resident in Kenya either (i) for a period of not less than one year
immediately preceding registration, (ii) for a period of, or periods amounting to, not less than
four years in the eight years immediately preceding registration or (iii) one must have for a
period of – in aggregate – not less than five months in the twelve months preceding
registration been ordinarily resident in the constituency in which he applies to be registered,
or (iv) for such a period have carried on business there or have been lawfully employed or
lawfully possessed land or buildings for that period (see for the exact text, section 43 of the
Constitution).
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The total number of registered voters for the 2002 elections provided by the ECK was
10,451,150. This figure represents an estimate of around 70% of the total voter eligible
population.11

The last update of the voters register took place in February and March 2002. The IED,
with the support of The Netherlands and the Department For International Development
(DFID), conducted a survey of the voters register in 19 of the 210 constituencies
between July and August 2002. Their findings were that registration was conducted in “a
manner that most of the respondents found satisfactory. However, errors were detected
on the register, ranging from misspelled names to the failure to update the register to
take into account deceased voters”.12 The introduction of continuous voter registration in
2003 may solve part of the problem.

Another main problem was the requirement of having to present a national identity card
or a passport in order to be able to register. It appears that a significant number of voters
have been disenfranchised as they were not able to register since they did not receive
from the Kenyan authorities the required identity cards before hand.

Multiple registration is prohibited - registration by a person as a voter in more than one
constituency is an offence. However, a voter may change registration from one
constituency to another.

Claims and objections
Under the National Assembly and Presidential Elections Act, the following actions can
be taken with regard to voter registration.
▪ Claims
Where a person has duly registered but his or her name fails to appear in the register,
he or she may submit a claim to the registration officer within 14 days. An aggrieved
party may appeal to the High Court.
▪ Objections
A person registered in the register of voters may object at a subordinate court of first
class to:

(a) his or her registration;
(b) registration of any other person registered;
(c) registration of any person who has made a claim to court.

General
The ECK has acknowledged the inaccuracy of the voters’ register and the following main
deficiencies.
▪ A high number of dead people are still in the register. The main reason for this being

that the Department of Civil Registration is not computerized and often relies on the
provincial administration (chiefs and assistant chiefs at the location and sub-location
level) which often do not supply the department with information on deaths.13

▪ Poor quality of the registration exercise in some areas of the country where voters
names have been misspelled, or not written in the correct order.

11 This figure is based on the 1999 Population and Housing census by the Central Bureau of
Statistics: the total population was 28,686,607 of which 14,023,352 citizens above 18 years.

12
Registration of Voters in 2002, an Audit, Institute for Education in Democracy.

13 In the media it was reported that this could be more than 1,000,000 dead people.
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▪ Double registration: the ECK had approximately 60,000 people on the list of double
registered eligible voters, who were deleted from the voters register.

▪ The failure of providing those who had attained the voting age with identification
documents, necessary to be registered and to receive a voter’s card.

D. ECK and Political Parties

Registration of political parties
Political parties are to be registered as societies under the Societies Act. The Registrar
General provides the ECK with a list of all political parties so registered. As a result, the
ECK considers these parties as duly registered political parties. The ECK then publishes
the names, acronyms and symbols of these parties in the official Gazette.

52 political parties are registered as such in the Societies Register. On 29 November
2002, the ECK gave out a list with 38 political parties fielding candidates, but on a list
issued by the ECK on 2 January 2003 only 34 political parties were mentioned. The ECK
later confirmed that the number of parties which presented candidates for the general
elections was indeed 34.14

Party Liaison Committee
Through regular meetings in the Party Liaison Committee, the ECK started a close
dialogue with political parties in early 2002. The ECK and the parties discussed issues
related to the organizational aspects of the electoral process (checking the voters
register, lists of polling stations, new counting procedures). The date chosen for the
2002 elections was contested, but the ECK maintained its unanimous decision. On
occasions, the ECK would show a lot of flexibility with the political parties, for example
on 25 December 2002, when the ECK in consultation with the parties decided to ignore
a provision of the law relating to the entitlement to vote if a voters name was not on the
voters register.15

Peace Committees
The law does not mention Peace Committees. However, it is one of the constitutional
functions of the ECK to conduct and to promote free and fair elections. On that basis, the
parliament in 1997 amended the law governing the election by, among other things,
adopting the electoral Code of Conduct. Under this Code, the political parties are obliged
to attend and participate in any Party Liaison Committee or other forum convened by the
ECK. This includes the Peace Committees, in which all stakeholders develop strategies
to ensure a peaceful environment. Those represented in the Peace Committees were
political parties, community leaders, youth leaders, women leaders, police and also
provincial administrators. Peace Committees were set up in nearly all constituencies.
The Peace Committees elected a chairman from amongst their members.

14 From the list presented on 29 November 2002, the Alliance Party of Kenya, United Kenya
Citizen Party, People Democratic Union of Kenya and FORD-Kenya no longer appeared on
the list of 2 January 2003.

15 This pertained to the possible use of handwritten voters registers, so called “blackbooks”.
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E. Nominations

Presidential nominations
Nomination of presidential candidates had to take place on 18 and 19 November 2002.
From the 52 registered political parties, eight submitted nomination papers for
presidential candidates, of which only five were accepted by the ECK as validly
nominated:
� Mr. Uhuru Kenyatta (KANU);
� Mr. Mwai Kibaki (NARC);
� Mr. Simeon Nyachae (FORD-P);
� Mr. James Orengo (SDP);
� Mr. David Waweru Ng’ethe (Chama Cha Uma).

Parliamentary nominations
Nominations of parliamentary candidates had to be handed in on 25 and 26 November
2002. Eventually, 34 parties fielded candidates for the parliamentary elections.16

According to information obtained from the ECK, there were in total 1,035 parliamentary
aspirants competing for 210 seats in the National Assembly. Of these, 44 were female
candidates, of which nine were elected. Kangundo constituency in Machakos District
fielded the highest number of candidates (13) for a parliament seat in the country.

KANU fielded parliamentary candidates in 209 and NARC in 207 of the 210
constituencies. FORD-P fielded 185, SDP 96, Safina 59, FORD-Asili 41, Kenya People’s
Party 23 candidates, the National Alliance Party 19, the National Labour Party and the
Shirikisho Party of Kenya 17, the Kenya African Democratic Development Union 16, the
Federal Party of Kenya 14, National Progressive Party 12, Chama cha Uma and Sisi
Kwa Sisi 11, the Kenya Social Congress, the Kenya National Congress and the United
Agri Party 10, the Kenya Patriotic Trust Party 9, the People Party of Kenya 7, the Labour
Party of Kenya 6, the United Democrats of Peace and Integrity in Kenya and the United
Patriotic party of Kenya 5, the Green Party of Kenya, the Economic Independence Party,
the Kenya National Democratic Alliance and the Kenya Citizens Congress 4, Chama cha
Majimbo na Mwangaza, the Republic Reformation Party-Kenya, the Umma Patriotic
Party of Kenya and the Mass Party of Kenya 3, the Republic Party of Kenya 2, the
Democratic Assistance Party and the Peoples’ Solidarity Union of Kenya one.

Civic nominations
Civic nominations were conducted on the same days as the parliamentary nominations
(25 and 26 November 2002). According to information received from the ECK, 41
political parties fielded civic candidates. A total of 7009 (including 381 women)
candidates were nominated for the 2,128 elective civic seats. At the time of writing this
report, no detailed breakdown by party of nominations for the civic elections was
available from the ECK.

The parliamentary and civic nomination process was at times rather chaotic and there
were cases of candidates who had lost the primaries but were nevertheless nominated
by their respective political parties.

16 See also section D of this chapter, under “registration of political parties”.
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Issues
Between the closure of nominations and the publication of the list, the ECK allowed
certain parties to replace duly nominated candidates by others. Apparently, the ECK
took a practical – instead of a strictly legal – approach to the problems that occurred with
regard to the nominations process, such as double nominations and replacement or
withdrawal of candidates after the closure of nominations.

▪ Primary’s
During the nomination process a number of parties were in disarray due to the fact that
candidates could neither agree on the methods to be used for voting nor on the results.
There were widespread allegations of candidates holding forged certificates with falsified
signatures of the authorized party signatories.

▪ Multiple nominations
NARC presented double nominations in some constituencies while some candidates
were given nomination certificates by party leaders without first holding the party’s
nomination elections. NARC’s parliamentary and civic candidates were selected more
than elected. KANU’s nomination election process appeared to be a coronation of
candidates from the top rather than an election of candidates. KANU primary’s were
repeated in at least 12 constituencies, mainly Nairobi and Eldoret East and Kuresoi.

The following parties had signed the NAK memorandum of understanding but
nevertheless fielded candidates: Federal party of Kenya, Labour Party of Kenya and
KENDA. One faction of SDP had also signed the NAK Memorandum of understanding.
FORD-Kenya withdrew two candidates whom the party had nominated.

▪ Withdrawals
Some duly nominated candidates withdrew their candidature after the closure of
nominations. Although the law does not provide for this situation (one can only withdraw
until the closure of nominations), these withdrawals were accepted by the ECK and the
names of the nominated candidates did not appear on the final list of candidates.

A son of President Moi, Mr. Gideon Moi, “inherited” his father’s Baringo Central seat
unopposed. This followed a series of seemingly well coordinated withdrawals by
nominated parliamentary candidates who were contesting for the seat. On 28 November
2002, Mr. Amos Kandie of Safina left his party to join KANU and vowed to support Mr.
Moi. It is still unclear when exactly Mr. Thomas Letangule of NARC withdrew from the
race but it was somewhere between 26 November and 1 December 2002. Messrs
Kandie and Letangule had been cleared to vie for the seat by their respective parties but
withdrew from the race at the constituency level before the returning officer. Hence by
the time the nomination papers were sent to the ECK headquarters their applications for
the withdrawal had already been allowed by the returning officer. By 1 December 2002,
apart from Mr. Gideon Moi, only Mr. Isaac Cherutich Kibet of FORD-P was still in the
race. Only his name and that of Mr. Moi appeared on the preliminary list of
parliamentary candidates that was published by the ECK on 29 November 2002. In a
letter sent to the ECK chairman, Mr. Kivuitu, on 1 December 2002, Mr. Kibet wrote that
he had withdrawn his candidature for the seat. A press statement by the ECK dated 4
December 2002 confirmed that the ECK had received an application from Mr. Kibet for
withdrawal of his candidature, which it had considered and allowed. As a consequence
Mr. Moi was announced as elected unopposed. On 4 December 2002 Gideon Kipsiele
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Moi was gazetted as an elected member of the National assembly. On the same day,
the ECK issued a press release stating that no withdrawals would be accepted after 3
December.

▪ Replacement or removal of candidates
After the closure of nominations, the ECK furthermore accepted replacement and
removal by certain parties of their duly nominated candidates, while the law does not
provide for this possibility. In the aforementioned press release of 4 December 2002, the
ECK announced the reviews it had made in respect of some decisions taken by the
returning officers during the formal nominations of candidates following appeals by
candidates and/or political parties.

In Kamukunji constituency KANU was allowed to substitute Ahmed Ali Seifudin Abdi with
Simon Ngang’a Mbugua while NARC was allowed to substitute Keino B. Kipchumba
(Marakwet west), Ngeny R. Kipngetich (Konoin) and Ocholla G. Ochieng’ (Uriri) with
Francis Mutwol, Peter K. Bett and Herman O. Omamba respectively. NARC and Safina
were allowed to nominate candidates in some constituencies where they had not yet
nominated candidates. NARC nominated Benjamin N. Oonge (Bobasi) while Safina
nominated Kassim A. Choka for Msambweni constituency. The FORD-K candidates, S.
Murunga (Kimilili) and F. Wanyonyi (Kwanza), who had been nominated, were removed
upon an application by their nominating party. FORD-K is one of the parties under the
NARC umbrella.

ECK response
The chairman of the ECK had to cope with these issues and announced that returning
officers would accept any written proof that candidates belonged to a political party, at
the same time the returning officers had to be extra cautious as not to declare
candidates validly nominated unless warranted by the circumstances. The ECK began
the formal clearance of parliamentary and civic candidates on 27 November 2002 and
gazetted the candidates on 4 December 2002. Thus, it appears the “practical” deadline
for nomination of candidates was 3 December 2002.

F. Election Campaign

Political parties and their candidates were generally able to campaign actively and freely
throughout the country. The political campaigns in most cases started rather slowly but
intensified as polling neared. On election day, almost no campaigning took place,
although the law does not clearly prohibit all campaigning during polling.

The laws do not provide for a solid legal framework regulating the campaign period and
campaigning of political parties and their candidates. It is a patchwork of laws and
regulations that govern this and other issues. As a result, many of the people involved
are not familiar with the applicable rules.

According to the Kenya Broadcasting Corporation Act in “the period between the
initiation of an election under the provisions of the relevant law pertaining to the election
and the eve of the polling day”, KBC was obliged to give fair coverage to all political
parties and their viewpoints, as well as to provide all parties with free air time. These
rules were not abided by to the full extent.
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It is unfortunate that no law provides for financial disclosure by political parties, amongst
others with regard to the sources of funding of the parties, particularly in light of serious
and frequent allegations made that public resources were used for political campaigning.
The Registrar General (as mentioned in chapter four of this report) has the authority to
order an audit of financial records of political parties. However, he informed the EU EOM
that no such audit has ever been conducted and that he will only order such audit upon
the request of a party member, after it has been refused by the party’s treasurer.

G. Violence and Intimidation

During the campaign period, the level of political violence and intimidation was
significantly below that predicted and below the level of the 1997 elections. There were
some serious violent incidents during the period for nominations and in the week before
the elections, although these appeared to be isolated incidents. 17

H. Election Malpractice

Voters’ cards
During the campaign period, there were widespread rumours that voters’ cards were
being sold by registered voters to people who purchased these on behalf of a political
party. These rumours were supported by information received from election officials
about replacement of voters’ cards. Anyone who lost his or her voters’ card could obtain
a duplicate if that person satisfied the election officials that the card was lost. According
to the law, the election official could require proof of the loss – though such proof is hard
to provide. As the elections neared, the ECK instructed its officials to require a police
abstract showing that the person in question had reported the loss of the card to the
police. It proved very difficult to establish the scale of the problem. On election day, no
problems with voters cards on a substantial scale were reported. Only a few people were
reported arrested for possession of more than one voters card.

Bribery and treating
There were numerous reports, in some cases confirmed by media and EU observers, of
candidates handing out money and goods to potential voters. This also happened on a
large scale during the 1992 and 1997 elections. According to the EU EOM’s latest
information, no one was arrested or convicted for these practices.

ACPU
The Police Force includes an Anti Corruption Police Unit (“ACPU”), which is a stand
alone part of the Police Force and apparently operates independently from the rest of
the Force. This unit vowed at the start of the campaign period that it would fiercely fight
any kind of election malpractice. The EU EOM did not receive any data from the ACPU
on the scale of its activities or on the number of cases acted upon.

17 According to reports in the media in the 2002 electoral campaign period approximately 20
people died as a result of election related violence, while this number was much higher in
the 1992 and 1997 electoral campaign periods.
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However, the EU EOM was informed that the ACPU expects to present a report on its
election related activities to the Commissioner of Police before the end of January 2003.

I. Action on Breaches of Code of Conduct

The ECK announced at the beginning of the campaign period that it would promptly take
appropriate action on breaches of the Code of Conduct and Election Offences Act. It
was reported that the ECK held eight hearings in cases of alleged breaches of the Code.
These cases pertained to electoral offences including violence, intimidation, abusive
language, civil servants campaigning for candidates or parties, and bribery and treating.
This resulted in six cases in which the ECK issued formal warnings and intwo cases in
which the ECK sanctioned parliamentary candidates and political parties. KANU was
fined Ksh 100,000 for an assault by its supporters on a former cabinet minister18 and
Raphael Wanjala of NARC was fined Ksh 50,000 for assaulting a returning officer.19 It
must be stated however, that the most important factor was probably the deterrent effect
of the publicity gained by the ECK and its judgments.

J. Voter Education

Mainly in densely populated areas, the ECK conducted an extensive voter education
programme with a lot of educative material, such as posters, calendars and
advertisements in newspapers. This activity was conducted in the framework of the
National Civic Education Programme, largely supported by international donors. A large
part of the material produced for public consumption was designed to be
comprehensible to illiterate people. It was reported by the EU EOM observers that a
UNDP/IED pilot project of intensive voter education in a limited number of constituencies
was very well received.

K. Election Preparation

Recruitment and training of ECK staff
ECK staff was generally competent, well trained and organised. Training sessions for
returning officers, presiding officers and deputy presiding officers took place throughout
the country from 20 to 22 December 2002, while training sessions for the polling clerks
took place from 23 to 25 December 2002.

Most of the ECK training manuals had already been printed and distributed before the
changes of the law concerning the electoral procedures, which were incorporated only in
the last print run of the election manual. Also, the manuals contained no dummy forms
showing samples of valid and invalid votes. During the training little emphasis was given
to this particular issue.

18 Electoral Commission of Kenya, Committee Complaint no. 4 of 2002.
19 Electoral Commission of Kenya, Committee Complaint no. 2 of 2002.
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Printing of ballot papers
Ballot papers were printed in the United Kingdom under the supervision of some of the
ECK commissioners and arrived in the country in time to enable proper distribution.
However, in some wards the ballot papers for civic elections had printing errors,
including missing party symbols and names. This led to the postponement of civic
elections in 12 Wards.20 These postponed civic elections are scheduled to be conducted
on 13 March 2003.

Election material and ballot paper distribution
Material for polling, counting and tabulation was distributed from the ECK warehouses in
Nairobi. In general, the material reached its destination in time, although due to bad
weather conditions and poor infrastructure in some parts of the country, some of the
material arrived too late and consequently the elections were postponed by 24 to 48
hours in parts of Turkana, Tana River and Samburu districts.

In the 1992 and 1997 elections, the distribution of ballot papers was a contentious issue.
Certain ballot papers did not arrive at the right place, as a result of which in a number of
polling stations voting was postponed or did not take place at all. Therefore, for the 2002
elections, the arrival, handling and dispersal to the regions of the ballot papers were
observed by the EU EOM. The allocation and distribution of ballot papers was well
conducted by the ECK and apart from some problems in a limited number of polling
stations, the ballots were allocated correctly and on time.

L. The Media

The Kenyan public broadcaster KBC

The Kenya Broadcasting Corporation (KBC) is the Kenyan public broadcaster. It was
established by the Kenya Broadcasting Corporation Act, chapter 221 of 1990, amended
in 1997. KBC provides five radio channels and one TV channel (moreover KBC owns
three commercial radio stations and one commercial TV station).21 In addition KBC is a
shareholder of the Digital Satellite Provider Multichoice.

The KBC radio has services in English and Kiswahili. Both services and the TV channel
cover over 95% of Kenyan population. Moreover, KBC has three regional services
comprising of 15 languages. The regional services are divided as follows:
▪ Central Service: Kikuyu, Kikamba, Kimasaai, Kimeru and Kiembu languages.
▪ Eastern Service: Somali, Boran, Rendile, Burji and Turkana languages.
▪ Western Service: Luo, Kisii, Kalenjin, Kuria and Teso languages.

Private media
According to the 3rd quarter research released by Research International on 14
November 2002 and published in the East African Standard the following day, the Kenya
Television Network (KTN) is the most-watched station in the country (see Chart one).

20 This information was gazetted by the ECK on 10 January 2003.
21 The radio stations are: Metro FM (major areas of coverage are in Nairobi, Mombasa,

Kisumu, Nakuru, Nyeri and Eldoret), Coro FM (covers Nairobi and Mount Kenya regions)
and Pwani (is based in the Coastal areas). The TV station is Metro TV (covers 85 Km radius
from Limuru).
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Chart 1: Viewers per TV station
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The Standard Group (Baraza Ltd.) owns KTN, the daily East African Standard and the
radio station Capital FM. The East African Standard is considered to be “in the hands of
influential Kenyans who are close to the ruling party KANU”.22

The Nation Media Group owns Nation TV, the radio station Nation FM, the Daily Nation,
the Kiswaili daily paper Taifa Leo and the weekly paper The East African.23 The Nation
Media Group is part of the business group of the Aga Khan, which is the inherited title of
the leader of the Shiite sect of the Ismaili Muslims.24

Two more dailies are the Kenya Times, considered to be controlled by the KANU
Government, and The People, owned supposedly by Mr. Kenneth Matiba, a wealthy
businessman, who lost the presidential elections in 1992.

Extracts from ECK’s guidelines for media coverage
On 12 December, the ECK issued guidelines for media coverage of the 2002 elections,
which had been discussed with the political parties and which were designed to ensure
that all media outlets conform to a common set of democratic principles. The guidelines
apply in particular to the electronic media and KBC as the public broadcaster.
Supposedly, a high proportion of KBC’s news originates from journalists working for the
Kenya News Agency (KNA). KNA staff must therefore ensure that any information
passed on to KBC is accurate and not politically tainted. KTN is required to give a fair
balance in its news coverage and to adequately inform the electorate. Newspapers may
choose to take a partisan line. However, newspapers are legally bound, as all media, to
avoid publishing any material that may incite hatred or violence.

Broadcast coverage of political party events should be equitable and balanced and as
frequent as editors consider professionally and logistically possible. This should result in
an equitable coverage of all contesting parties. KBC is expected to produce a range of
journalistically professional programmes explaining the election issues, using carefully
balanced formats. The ECK suggests that these might include balanced discussions

22 Out for the count. The 1997 General Elections and Prospects for Democracy in Kenya,
Fountain Publishers 2001, p. 243.

23 According to the website http://www.newafrica.com/profiles/media.asp?CountryID=25 the circulation for
East African Standard is 70,000 copies and for Daily Nation 170,000.

24 Information taken from Out for the count, op. cit., p. 270, notes 1.
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involving candidates from different parties. The 1997 amendment to the Kenya
Broadcasting Corporation Act requires KBC to allocate free airtime to contesting political
parties. Each party must pay for its production costs unless it brings a programme made
elsewhere. No fixed amount of time was given. Parties may purchase commercial spots
on KBC and KTN.25

The EU EOM media monitoring
The EU EOM monitored the three main TV stations in Kenya: KBC, KTN and Nation TV
from 4pm to midnight for a total of 800 hours. The applied methodology has been used
since 1997 in more than 30 observation missions of the OSCE/ODIHR26 and the EU and
it is a simplification of the methodology developed by the Osservatorio di Pavia, an
institute that has been monitoring the Italian media since 1994.27

Findings from the media monitoring
The quantity of political communication dedicated by the three monitored TV stations is
in line with election campaigns in other countries (see Charts 2, 3 and 4 in Annex A).28

However in terms of records29 the EU EOM media monitoring unit produced the amount
of 10,932 records, while during election campaigns in other countries the final amount of
records is about half. The reason for the large number of records can be sought in the
high level of personalisation of the Kenyan political campaign and in the extensive
coverage of the nomination process.30 The low quantity of time, less than 1% dedicated
to voter education should be taken into consideration when designing future projects
aimed at increasing the level of awareness of Kenyan voters.

KBC
Out of the 10 % KBC dedicated to political communication, Chart 5 A shows the
distribution among the different political subjects in all the programmes. Together with
retired President Daniel arap Moi and the government, the former ruling party KANU
received a total amount of 67% of coverage. Nevertheless, it is worth noting that the
coalition NARC was given 25% and that generally KBC was not used to attack the
opposition (see Chart 5 B, tone of the coverage).

25 ECK guidelines do not mention Nation TV.
26 Organisation for Security and Co-operation in Europe/ Office for Democratic Institutions and

Human Rights
27 A more detailed explanation of the used methodology can be found in the Handbook for

European Union Election Observation Missions, chapter 13, ISBN 91-586-8777-7.
28 All Charts mentioned in this section are in large scale in Annex A.
29 Media monitors when viewing TV programmes, click on stopwatch to record the time devoted

to any speech, comment or reference related to agreed relevant subjects. This means that
you may have several records for each programme monitored.

30 25% of all records have “nominations” as topic.
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Charts 5 A and B: KBC, all the programmes from 4pm to midnight, 22 November – 26
December

KBC distribution of the coverage
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Analysing the distribution of coverage and tone during the main KBC news programmes
(at 7pm in Kiswahili and at 10pm in English), an increased amount of coverage in favour
of KANU was detected, that underlines the preference given to the former ruling party
and its presidential candidate Uhuru Kenyatta (see Charts 6 A and B and 7 A and B in
Annex A). Percentages do not differ in the remaining news programmes.

In terms of types of programmes, 75% of political communication was during news
programmes, while only 14% was dedicated to electoral programmes, including free
airtime and political advertisements. Out of that 14%, over half was given to NARC. It is
also worth noting that KBC did not stop broadcasting NARC advertisements, contrary to
misleading information released by private media. No discussions involving candidates
from different parties were organised on KBC. This format should be taken in to
consideration for future elections.

Opportunities for direct speech are another important indicator to evaluate the fairness
towards the different competitors. Table one(in Annex A) shows the first ten politicians
who had more time to address the viewers, with in the first place retired President Moi
with 35.17%. The gap between Uhuru Kenyatta (22.18%) and Mwai Kibaki (6.55%)
denotes again the preference given to the KANU presidential candidate. Nevertheless, it
is worth noting that out of ten politicians mentioned in Table 1, five are from the NARC
coalition. Chart 8 (in Annex A) shows the same indicator per political affiliation.
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Last but not least, news items regarding retired President Daniel arap Moi were always
the first news stories within KBC news programmes. It appears that KBC still suffers
from interference of state officials, namely the Presidential Press Office.

KTN
Out of the 10% KTN dedicated to political communication, 45% of coverage was devoted
to NARC and to its presidential candidate Mwai Kibaki, and a total of 38% to KANU,
Uhuru Kenyatta and retired President Daniel arap Moi (see Charts 9 A and B).

Charts 9 A and B: KTN, all the programmes from 4pm to midnight, 22 November – 26
December

KTN distribution of the coverage
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Similar percentages can be found in the other main KTN news programmes. Charts 10 A
and B (in Annex A) show KTN Leo, news programme at 7pm in Kiswahili and Charts 11
A and B (in Annex A) show KTN Prime, news programme at 9pm in English.

In terms of types of programmes, 70% of political communication was found in news
programmes and 28% in electoral programmes, the double of what KBC did. The
distribution of the coverage in the programmes classified as electoral ones reflected a
broad variety of political views (see Chart 12).

Chart 12: KTN, distribution of the coverage in electoral programmes, 22 November 22 –
26 December
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A broad variety of political views was also guaranteed by the opportunities for direct
speech given to politicians of different parties (see Chart 13 in Annex A). It is worth
noting that the four main presidential candidates are among the first ten politicians per
direct speech (see Table 2 in Annex A).

Nation TV
Out of the 10% Nation TV dedicated to political communication, 44% of coverage was
given to NARC and Mwai Kibaki, while a total of 38% to the former ruling party KANU,
the government and retired President Daniel arap Moi (see Charts 14 A and B).

Charts 14 A and B: Nation TV, all the programmes from 4pm to midnight, 22 November
– 26 December

Nation TV distribution of the coverage
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Similar percentages can be found in the main Nation TV news programmes; Nation Jioni
in Kiswahili language at 7pm (see Chart 15 A in Annex A) and Nation at 9pm in English
(see Chart 16 A in Annex A). However, a slight higher quantity of negative coverage was
recorded for KANU (see Charts 15 B and 16 B in Annex A; tone of the coverage).

In terms of types of programmes, 57% of political communication was during news
programmes, while 43% was in programmes classified as electoral programmes. By far,
Nation TV was the TV station that dedicated more time to specific electoral programmes.
Out of 43%, the distribution among the competitors remains similar to that in the news
programmes: 43% to NARC, 27% to KANU.

In terms of direct speech opportunities, the four first politicians in all the programmes are
the three main presidential candidates (see Table 3 in Annex A). Chart 17 (in Annex A)
shows the same indicator per political affiliation.

Conclusions regarding the media
The EU EOM monitoring operation showed that the public broadcaster KBC gave
preference to the former ruling party KANU and its presidential candidate Uhuru
Kenyatta. However, the opposition received opportunities to address viewers on KBC
which was used more to support KANU rather than to damage the reputation of the main
opposition candidate.
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Private media groups provided voters with a broad variety of political views, although the
opposition coalition NARC enjoyed support and preference.

M. Conclusions

The preparations for the elections were generally well conducted by a well equipped and
competent ECK and its staff. A voter education programme was undertaken by the ECK
immediately prior to the elections. The level of violence and intimidation during the pre-
election period was significantly below that predicted and below the level of the 1992
and 1997 elections, although violence increased during the rather chaotic period for
nominations. Political parties were able to campaign actively. Serious concern was
raised by the voter registration process, which needs imminent improvement. Despite
shortcomings, the print and the electronic media, both public and private, generally
offered extensive and diverse coverage of the political campaign.

VI. VOTING, COUNTING AND TABULATION

A. Background

Voting for the 2002 elections took place in 14,750 polling centres with a total of 18,366
polling stations. Each polling station had a maximum of 1,000 voters. Voting should take
place between 6 a.m. and 6 p.m. However, voting was postponed in a number of polling
stations due to bad weather conditions and logistical reasons. Presiding officers were in
charge of polling centres and in polling centres with more than one polling station,
deputy presiding officers were in charge of individual polling stations. In each polling
station there were six polling clerks. Police officers were present in all polling centres.31

B. Turn-out

According to data provided by the ECK, the average voters turn-out throughout the
country was 57.193%32 - out of 10,451,150 registered voters. The lowest turn-out was in
urban areas: in Nairobi (42.004%) and in Coast province (42.127%). The highest turn-
out was in Central province (66.116%). Whilst on first sight the overall turn-out figure
appears to be disappointing when measured against the figure of 1997 (roughly 68%), a
number of factors have to be considered:
� it is most probable that the voters register for the 2002 elections contains a much

larger number of deceased people than the register for the 1997 elections;
� the probability of a higher level of fraudulent voting in previous elections.

31 There was some confusion as to the right terminology. At first the ECK used the expressions
polling stations and polling streams, which was later changed into polling centres and polling
stations respectively.

32 If the reported estimated number of more than 1,000,000 dead people on the voters register
is accurate, then a turn-out of approximately 63% would be more realistic.
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C. Environment

The voters participation was generally peaceful and patient, which contributed to the well
organised and orderly poll. There were reports of isolated incidents of violence and
intimidation, mainly attributed to clashes between supporters of different political parties.
The responsible, efficient and impartial manner in which election officers conducted their
tasks, also contributed to the peaceful atmosphere. The presence of party agents and
domestic and international observers in nearly all polling stations ensured openness and
transparency of the process.

D. Voting Process

The overall analysis of election day was one of a well conducted process despite some
shortcomings and a few isolated incidents of election violence (with the highest number
of incidents recorded in Nyanza and North Eastern Province).

More than a third of the polling stations opened late due to the delayed receipt of
material and delays in the setting up of the stations. These delays led to a prolongation
of voting beyond 6 p.m. in many of these polling stations. The decision of the ECK to
have in each polling station up to 1,000 voters led to long though orderly queues of
voters. It has to be noted that with a higher turn-out there would have been problems,
which would have required an extension of the voting. Party agents of at least the two
major parties were present in nearly all polling stations. These agents generally showed
a co-operative attitude with polling staff. Kenyan domestic observers from the Kenya
Domestic Observer programme (K-DOP) were also present in nearly all polling stations.

Problems on election day
Some problems occurred on election day, of which the following were the most
disruptive.

▪ Voters register
Mainly in urban areas (Nairobi, Mombasa) and to a lesser extent in rural areas, there
were reports of people’s names missing from the voters register. The presiding officers
and deputy presiding officers inconsistently applied ECK instructions on how to deal with
such cases. This led to confusion and inequitable treatment of a number of voters. The
inconsistent application of ECK instructions was also due to the fact that the ECK issued
contradictory instructions on this subject within a short period of time.33

Accusations were made during election day by Mr. Raila Odinga of NARC that names
beginning with certain letters (M and O) were missing from the voters register in his
Langata constituency. However, the EU EOM found no evidence substantiating his

33 The law allows people who present a valid ID or passport and a valid voters card, but who
are not on the register to vote, if the presiding officer is satisfied that the persons name was
unduly omitted from the register. The ECK instructed on 17 December 2002 its election
officers to check such people’s names against the so-called blackbooks: hand-written
registers from which the final voters register was derived. In a consultative meeting with
political parties on 24 December 2002, the ECK changed this position and ordered its
officers not to use the black book.
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claims and found no indication that deficiencies in the voters register targeted any
political or ethnic group.

▪ Secrecy of the vote
It was reported that the secrecy of the vote was not respected in a considerable number
of cases. In particular in rural areas many illiterate voters were assisted in a manner in
which they were requested by the presiding officer to proclaim loudly the candidate of
their choice after which the party agent of the corresponding party would follow the voter
to the voters’ booth to assist. Also mainly in rural areas cases of clan voting or family
voting were reported. Further, the transparent material used for the construction of the
voters booths in some polling stations in a number of cases did not allow for sufficient
privacy of the voter. Whilst in some other places voters had to mark their ballots on the
window shelf due a lack of light in the early hours of the morning.

▪ Ballot boxes
The colour coding on the ballot boxes for the three different elections was in most cases
on only one side of the boxes. This sometimes led to confusion and to voters casting
their ballot in the incorrect ballot box. Colour coding on two opposite sides of the ballot
boxes would have avoided these incidents.

▪ Postponement of polling
Due to heavy rainfall in some parts of the country, polling material and ballot papers did
not arrive in time at a number of polling stations. As a result of this, polling started later
than planned in a number of polling stations and was continued the following day in
some parts of Tana River, Turkana and Samburu. Furthermore, civic elections in 12
wards within the country were postponed until 13 March 2003 due to improperly printed
ballot papers and death of candidates.

E. Counting and Tabulation

The counting started immediately after the close of the poll. The counting of votes was
done at the polling stations, which was an improvement in comparison to previous
elections. Counting at the polling stations and tabulation of results at the constituency
centres was conducted in an orderly and consistent manner. The tabulation of
presidential results from the different constituencies was done by the ECK at County Hall
in the centre of Nairobi. Domestic and international observers, candidates and party
agents, as well as members of the press, were allowed to witness the process. It was
well organised and well conducted in an open and transparent manner. Some tension
was reported during the counting process in North Rift Valley.

The ECK decided to announce provisional results per constituency as soon as they were
reported by the returning officers on 28 December 2002, without any further verification.
Although not required by law, the ECK has started on 4 January 2003 with its own
tallying and verification of the results of the polling stations (this process is still ongoing
at the time of writing of this report).34

34 This could have an effect on the results for some constituencies, for example for Turkana
Central constituency (22,002 votes) and Mandera West (11,719) remarkably there was not a
single spoiled or invalid ballot paper.
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Tallying of results was delayed in a number of areas due to heavy rainfall on and around
election day. In Turkana province, 22 polling stations remained isolated because of the
deterioration of weather conditions and the staff had to be evacuated after three days by
helicopter.

F. Statistics/Reporting by LTO’s and STO’s

During election day, observers filled out five different observation forms – observation of
opening, observation of polling, observation of closing and count, observation of tally
and special report forms. Samples of all observation forms are attached as Annex B.
Observers received all forms perforated in a working manual, which also contained
guidelines to filling in the forms. On election day, the LTO’s were responsible for
ensuring that all the STO’s in their areas faxed forms back to the EU EOM in Nairobi,
where they were entered by a data entry team into the database. In addition to the forms
filled in by EU EOM observers, the EU EOM also received observation forms from other
international observer groups, which used the observation forms designed by the EU
EOM. Thus, the EU EOM produced statistic information for the majority of international
observation in Kenya. Information produced was province-specific, organisation-specific
and differentiated between observation in urban and rural areas. A breakdown of the
statistics is attached as Annex C. International observers using EU EOM observation
forms visited 1,131 polling stations on election day.

G. Kenya Domestic Observer Programme

The Kenya Domestic Observer Programme was by far the most significant, well
organised and funded domestic observer group. K-DOP was established by the signing
of a memorandum of understanding on 14 June 2002 and is comprised of seven
religious (Christian, Muslim and Hindu) and civil society organisations.

A number of international countries/organisations provided the 2.5 million Euros funding
for K-DOP. The lead donor was DFID, who also supplied the technical adviser (Mr.
Simon Osborn), with other significant contributions from the Netherlands, Austria,
Denmark, Finland, Sweden, USAID, Canada and UNDP.

Some 20,000 Kenyan citizens were involved in the K-DOP observation programme
which entailed an element of long term as well as election day observation. For the long
term observation K-DOP had 64 regional observers, who were deployed in late October,
630 constituency observers were deployed on 15 November. These long term observers
were supplemented with 18,500 election day poll observers. In all K-DOP has processed
17,756 polling station election day observation reports. K-DOP also undertook a media
monitoring exercise in conjunction with The Media Institute.

H. Conclusions

Despite reports of isolated incidents of violence, the participation of voters on election
day was generally peaceful and patient, which contributed to the well organised and
orderly poll. The responsible, efficient and impartial manner in which election officers
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conducted their tasks, also contributed to the peaceful atmosphere. Counting at the
polling stations and tabulation of results at the constituency centres – and for the
presidential results in Nairobi – was conducted in an orderly and consistent manner. The
presence of party agents and domestic and international observers throughout the whole
process of voting, counting and tabulation ensured openness and transparency of the
process.

VII.POST-ELECTION PERIOD

A. Election Results

Presidential elections
On 29 December 2002, the chairman of the ECK Mr. Samuel Kivuitu, at a press
conference publicly declared Mr. Mwai Kibaki the winner of the presidential elections. At
the same time Mr. Kivuitu mentioned that not all votes had been counted and/or
tabulated, but that Mr. Kibaki had such a great lead that it was not likely that his lead
would be eliminated. Thus, the ECK did not wait for the result to be certain before
announcing the winner on 29 December 2002. Uhuru Kenyatta conceded defeat
extending his personal wishes to the winning candidate.35

The result of the presidential elections was published by the ECK in the Kenya Gazette
on 30 December 2002 and area attached to this report as Annex D.

National Assembly elections
On 3 January 2003 the ECK gazetted the names of all 209 elected members of
parliament, the results as provided by the ECK are attached as Annex E. One member
of parliament had been gazetted earlier, as elected unopposed.36 NARC won 125
parliamentary seats, KANU 64, Ford-P 14, and Safina, Ford-Asili, and Sisi kwa Sisi two
each, while Shirikisho Party of Kenya gained one seat. Amongst them there were nine
women. All members of parliament were sworn in on 9 January 2003.

Civic elections
By a gazette notice dated 24 December, 2002, 110 councillors were declared elected
unopposed, 105 amongst them from KANU, four NARC, and FORD-P one. On 8
January 2003 the results for the 2093 contested electoral areas were gazetted. It
appears that NARC gained a majority in most urban local councils while KANU gained a
majority in many of the rural local councils. 12 wards did not participate in the elections
due to a number of reasons mentioned elsewhere in this report, and they are scheduled
to go in elections on 12 March 2003.

35 In a press release dated 3 January 2003, Mr. Kivuitu stated that the ECK declared Kibaki the
winner on 30 December 2002 and that at that time, although not in accordance with the law,
it was mathematically safe to do so. This is not consistent with the ECK statement on 29
December 2002. It appears that with the press release of 3 January 2003, the ECK
attempted to repair the faux pas made on 29 December 2002.

36 See also chapter 5 of this report under: “Nominations”.
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B. Transition

Kenyan law does not provide for the transition of power. According to section seven of
the Constitution, the new president will “assume office as President as soon as he is
declared to be elected”. That means that at that time, the former president must have
vacated the office by law. Pursuant to section eight of the Constitution the new president
will before “entering upon the office” be sworn in – which is done by the Chief Justice.

Thus, there is a difference between the assumption of the office and the entering upon
the office. The new president becomes president as a matter of law but it seems he
cannot start acting in that capacity until he has been sworn in. In the period between the
assumption of the office and the entering upon the office, which is probably meant to be
as short as possible, there apparently is no president that can act as such.

A transition committee, consisting of Attorney General Amos Wako, Chief Justice
Bernard Chunga and Head of Public Service Sally Kosgei was formed by the outgoing
president to see to a smooth hand over of power. NARC declared it did not accept the
transition committee. No further mention was made of the transition committee
thereafter.

C. Hand-over of Power

On 30 December 2002, the outgoing president Daniel arap Moi handed over power to
the president elect Mwai Kibaki in Uhuru Park in central Nairobi before a crowd
estimated to count over half a million of people. In the ceremony, the new president was
sworn in by the Chief Justice. The ceremony was attended by the heads of state of
Uganda, Tanzania and Zambia.

D. Appointment of the Cabinet

On 3 January 2003, the president appointed 23 ministers (of which three female) and the
same number of assistant ministers (of which three female), reducing the size of the
cabinet from 26 ministers and 39 assistant ministers in the previous government. The
LDP, which got eight minister posts, publicly complained that the president did not
honour the partnership pact between the LDP and NAK in constituting the cabinet. The
president also appointed permanent secretaries to the ministries and the Head of Public
Service who is secretary to the Cabinet.

E. Appointment of 12 Additional Members of Parliament

In addition to the 210 elected members, 12 members of parliament have been appointed
by the president upon nomination by political parties proportional to the parties’ strength
in the parliament. NARC nominated seven parliamentarians (out of which five were
women), KANU four (of which three were women) and FORD-P one. Further, parliament
has two ex officio members, the Speaker and the Attorney General. As a result, the
National Assembly has 224 members, of which are 17 are women.
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VIII. COMPLAINTS AND ELECTION PETITIONS

If one wishes to challenge the results of the elections in a certain area, as declared by
the ECK, one can file a complaint and/or an election petition.

A. Complaints

Candidates and their agents are entitled to request the ECK to do a recount or recheck
of the ballot papers for the relevant electoral area. Such a request must be filed with the
ECK within 24 hours after the ECK has declared the results for that particular area. The
ECK must decide upon such cases within 48 hours after the request was made.

Regrettably, the ECK, following repeated requests, was unwilling to provide the EU EOM
with any data regarding complaints filed after the declaration of the results.

B. Election Petitions

Any registered voter, including candidates and their party agents, as well as the Attorney
General, are entitled to file an election petition. In the case of civic elections, such a
petition must be filed with the Magistrates Court and in the case of parliamentary and
presidential elections, the petition must be filed with the High Court.

An election petition must be filed with the High Court and served to the respondent
within 28 days after the results for the relevant electoral area were published by the ECK
in the Kenya Gazette. Upon a decision of the Magistrates Court or the High Court on an
election petition, one can appeal to the High Court or Court of Appeal respectively. Such
an appeal must be filed at the appropriate court within 30 days after the initial court
decision.

Please note that an election petition may be filed following a decision by the ECK on a
complaint, as set forth above, or directly without having referred a complaint to the ECK.

Several parties have publicly announced that they would file election petitions to
challenge the results in a number of constituencies. NARC announced it would file 12
election petitions and KANU announced 10. At the time of writing this report, only one
election petition had been filed, with the High Court in Nairobi. The petition was filed by a
KANU candidate and regards the parliamentary seat of Budalangi constituency in
Western province, which was won by NARC.

IX. RECOMMENDATIONS

On the basis of its observations and assessment of the 2002 elections, as well as on the
basis of the analysis of the legal and electoral framework for these elections, the EU
EOM would like to offer the following recommendations to further improve the election
framework in view of future elections. The EU EOM call on the international donors to
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support the implementation of those recommendations also in the framework of future
assistance programs related to Democratisation, Good Governance and Rule of law.

A. Legal

The first recommendations pertain to the legal framework, since this has to provide the
basis on which the elections can be conducted.

(i) Whilst the present laws provide a workable framework for elections, they contain
a number of inconsistencies. They are also non-user friendly due to the fact that
amendments have over time not been included in or added to the original text.
Further, on certain matters the law is a patchwork of provisions from different
laws, which together provide the legal framework. It would therefore be advisable
to conduct a total review of the laws applicable to elections. This does not
necessarily mean that all applicable laws have to be rewritten. It means that a
clear and consistent legal framework should be created that gives guidance to
those working with it.

(ii) The laws contain shortcomings mentioned in chapter four of this report and the
laws are silent on a number of issues. It is advised that these shortcomings are
addressed and that provisions are developed governing the following items:
� the definition of the duration of campaign period and what is and is not

allowed during the campaign period;
� financial disclosure/campaign funding and spending of political parties;
� political party primary’s.

(iii) The applicable laws should be adhered to and should be consistently applied by
the relevant institutions and in particular the ECK. The ECK should not allow
itself to be pressured into practical solutions outside the law.

B. Election Administration (including polling and counting)

On the election administration, the EU EOM has the following recommendations.

(i) The ECK, with the support of domestic organisations and the international
community, should follow-up on the existing programme of long term and
widespread voter education, in order to consolidate and build on the work carried
out prior to the 2002 elections.

(ii) It is clear that the current voters register is seriously flawed. Whilst these serious
flaws did not materially affect the result of this presidential election, if not
corrected they may well materially affect the result of a future presidential
election where the majority of the winning candidate over the losing candidate is
narrower. The ECK must address this issue urgently. It is recommended that the
ECK meets with the international community to discuss how to improve the
accuracy and integrity of the register, using the imminent introduction of
continuous voter registration.
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(iii) The ECK should address and act upon the High Court rulings regarding the
constituency boundaries and the ECK should bring these boundaries in
accordance with the principles set forth for these boundaries in the Constitution.

(iv) The ECK should pay particular attention to improving the secrecy of the vote,
especially with regard to ensuring that the regulations regarding voter assistance
are properly implemented.

(v) The term of office of ECK commissioners should in any case run through six
months after the next general elections to enhance the commissioners
independence and to prevent the issue of reappointment from playing a role
before the elections.

(vi) The ECK should review the structure of its organisation in order to strengthen
and develop its middle management capacity and its secretariat.

(vii) ECK guidelines and instructions must be issued in good time, to enable election
officers, political parties and voters to be fully aware of the contents. Whenever
possible, the ECK should avoid issuing last minute guidelines or instructions and
the ECK should refrain from issuing contradictory instructions.

C. Media

With regard to the media and rules governing the media, the EU EOM has the following
recommendations.

(i.) Round tables involving candidates from different parties should be organised at
least on the public broadcaster KBC, both on radio and television.

(ii.) Both on private and public media, free airtime and paid political advertisements
should be clearly distinguished to enable voters to make an informed choice.

(iii.) Paid political advertisements should be avoided during news programmes.

(iv.) The ECK guidelines are a good framework for the media and it is recommended to
have such guidelines in place not only during the electoral process. They should
be implemented and enforced to strengthen the Kenyan media system.



EU Election Observation Mission Kenya 2002 40
Final Report on the General Elections

ANNEX

ANNEX A. Long-term Observers deployment plan

Team Names Province City
Jean-Claude Ayir (BE)

Franck Balme (FR)

Manfred Aschaber (AU)

Mario Zanatti (UK)

Margarida Alves (PT)

James Turpin (UK)

Robert Berneheim (SW)

Florence Ganoux (FR)
Jesus Miguel Arranz (BE)

Antonio Dal Borgo (IT)

Jose Perez (ES)

Soren Enochsson (SW)

Renate Korber (AU)

Nils Gunnar Songstad (NW)
Ralph Peters (DE)

David Throup (UK)

Paavo Pitkanen (FI)

Heinz Jockers (DE)

Michel Paternotre (BE)

Jose Maria Gutierrez (ES)

Ragnhild Hollekim (NW)

Michiel Stephenson (NE)

10 Western Kakamega

11
Mobile
Team

Marsabit/
Turkana

8 Rift Valley Eldoret

9 Rift Valley Nakuru

6
North

Eastern
Garissa/ Wajir

7 Nyanza Kisumu

4 Eastern Meru

5 Nairobi Nairobi

2 Central Thika

3 Coast Mombasa

Long Term Observers Deployment

1 Central Nyeri
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ANNEX B. Short-term Observers deployment plan

Team Province Names

1 Central
Franck Balme

Jean-Claude Ayir
Lara Griffith

Mario Montagnari
Per Nilsson

Jorgen Andreas Brisson
Domenico Tuccinardi

Mercedes Cavaller
Alvaro Jarillo Aldeanueva

Sophia Charlemagne Gomez
John Nicholson

Baroness Emma Nicholson
Glynn Ford

2 Central
Manfred Georg Aschaber

Mario Zanatti
Eric Baume

Rolf Hofmeier
Pascale Laurent

Finn Roger Nielson
Christian Manahl

Thérèse Fallot
Mathieu Marino
Manuel Tessier

3 Coast
Margarida Dos Ramos Alves

+C57James Turpin
Andrea Fennesz

Luis Bernardo Castello Branco
Guy Jenkinson

Michele Esposito
Michaela Küfner
Giovanni Bassu

Ludo Lavreys
Matthew Law

Isabelle Fradin
Richard Cayre

Christian Sorensen
Jan Cornelius Hoorweg
Robert Reifschneider

Marleen Bosmans
Keith Raffan
Vera Baird
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Team Province Names

4 Eastern
Robert Berneheim
Florence Ganoux

Peter Janus
Camilia Goldbeck-Löwe

Timo Olkkonen
Lanciotto Massimo

Jantinus Smallenbroex
Simone Barenghi
Hans Nareskog
Maca Hourihane

5 Nairobi
Jesus Miguel Arranz
Antonio Dal Borgo

Roxane De Bilderling
Simon Françoise

Flavio Zeni
Clara Vidal Soler

Gary Quince
Finn Thisted

Inea Bjork Klevby
Pierre Jacquemont

Yves Gounin
Per Lindgarde

Jonas Westerlund
Lauri Kangas

Marie Ange Goux
Kathryn Quince

Fabio Bargiacchi
Patricia Perez Gomez
Domenico Ditaranto

Herré Mauleu
Luis Mateos

Esther Droppers
Lene Desi Volkersen

Laurent VIGUIE
Joseph Hoenen
Bruno Harmand
Anthony Quince
Paule Bouvier
Gerard Dujfjes

Marilina Armellin Polloni
Zbigniew Sawicki

Marcin Kubiak
Jurgen Weerth

Lieselotte Schonmuller
Martina DittKrist
Gunther Schmid

Peter Glashawper
Hans Jurgen Dirks

Enno Winkler
Angelika Winkler
Graham Elson

Anders Wijkman
Catherine Bonde

Jane Rasamunde Elson
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Team Province Names

6 North Eastern
Jose Antonio de Gabriel Perez

Sören Ingemar Enochsson

7 Nyanza
Renate Korber

Nils Gunnar Songstad
Rebecca Cox

Miguel Angel Prieto Vaz
André Vanhaeverbeke

Kirsti Kujanpää
Carl-Olle Blomberg

Asunta Cavaller
Alexandre Castanias

Brandl Gunilla
Risto Inkamo

Sophia Plöcher

8 Rift Valley
Ralph Michael Peters

David Throup
Michael Schlicht

Ana Carla Correia
Evangelia Vassiliadou

Arjan Uilenreef
Gijs Gerlag

Emmanuela Del Re
Oscar Ricci

Guillerme Zeverinho
Gernard Winzenick

Ulrike Winzenick

9 Rift Valley
Paavo Pitkänen

+C156Heinz Jockers
Marcel Rutten
Taina Järvinen

Karin Steffensen
Michel Fourman

Antonio Bosco De Souza Menezes
François Declerck

Thord Drugge
Madeleine Maurick

Bruno Brommer
Nelly Maes
Fode Sylla

10 Western
Michel Paternotre

José Maria Pardeiro Gutierrez
Tom Cox

John Cummings
Thaila-Helena Vassiliou
Jurjen Pieter de Vries
Anna-Marie Hansen

Patrick Dupont
Joseph Lloyd Worrall

Antonio Vidigal
Alexis Goldman

Yves Mercier

11
Eastern/

Rift Valley
Ragnhild Hollekim

Michiel Irish'Stephenson
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EUEOM Presidential, Parliamentarian and Civic Elections Kenya 2002
Press Release – Nairobi 22 November 2002

The European Union has established an Election Observation Mission (EUEOM) to observe
the Presidential, Parliamentarian, and Civic Elections in Kenya scheduled for 27 December.
The EUEOM is led by Chief Observer Mr. Anders Wijkman (Sweden), a member of the
European Union Parliament (MEP), Vice Chairman of the Committee on Development and
Co-operation, Substitute of the Committee on the Environment, Public Health and Consumer
Policy, Member of the Joint Parliamentary Assembly of the ALP-EU (Agreement between the
African, Caribbean and Pacific States and the European Union) and former Assistant Secretary
General of the United Nations.

The mission has a Core Team comprising: Deputy Chief Observer Mr. Graham Elson (UK);
Election Expert, Mrs. Maria Macchiaverna (Italy); Legal Expert, Mr. Adriaan Stoop
(Netherlands); Media Expert, Mr. Riccardo Barranca (Italy); LTO Co-ordinator, Mr. Richard
Atwood (UK); Logistics Expert, Mr. Alessandro Parziale (Italy); Security Expert, Mr. Martim
Freire (Portugal); Statistics Expert, Mr. Hans Schmeets (Netherlands).

The EU considers the observation of elections to be an important component of its policy in
promoting human rights and democratisation throughout the world. The EU undertakes such
activities on the basis of partnership with the host country and with the objective of developing
national capacity. This observation mission is deployed following an invitation from the
government of Kenya.

The key objectives of the Election Observation Mission are:

1. Conduct a comprehensive analysis of the electoral process and to offer an impartial,
balanced and informed assessment of the elections;

2. By the presence of observers, to seek to reduce tension, minimise instances of fraud,
intimidation and violence and to strengthen the confidence of voters to participate
freely.

EUEOMs take account of the election administration, the election campaign, any complaints
and appeals and the conduct of the elections. The report the EUEOM produces will assess the
electoral framework, the political environment, the conduct of the media during the campaign
and the voting, counting and tabulation procedures.

Regular meetings are held with elections officials at the national, regional and local levels,
with political parties, candidates, civil society and the media. On election day observers will be
deployed throughout the country to follow the voting, counting and tabulation procedures.

The EUEOM to Kenya was established on 19 November and will remain in the country until
the completion of the electoral process. The mission will have 20 Long Term Observers
(LTOs). The LTOs arrive on 26 November and will be deployed throughout the country. In
addition, 100 Short Term Observers (STOs) will join the EUEOM in observing the polling and
counting procedures.

After the elections, the EUEOM will issue an initial statement on its preliminary findings
based on observation of the entire process. A more comprehensive report will be issued
approximately one month after the elections. The report will include a series of

ANNEX C. Press Release
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ANNEX D. Preliminary Statement

Kenya General Elections 2002
EU Election Observation Mission

Preliminary Statement

Elections 2002 mark an important step forward in the process of

democratic development in Kenya
Nairobi, 29 December 2002

The European Union Election Observation Mission (EU EOM) has been present in Kenya since 19 November 2002,
following an invitation from the Kenyan government. The Mission is led by Chief Observer Mr. Anders Wijkman from
Sweden, member of the European Parliament and vice-chairman of its committee for development and cooperation. In
total, the EU EOM dispatched over 160 observers throughout Kenya to observe the whole electoral process and in
particular polling and counting. Amongst these observers was a delegation of three members of the European Parliament
led by Emma, Baroness Nicholson. They concur with the conclusions of this preliminary statement. A delegation of five
members of the ACP-EU Joint Parliamentary Assembly, jointly led by Fode Sylla, member of the European Parliament, and
Beatrice Kiraso, member of the parliament of Uganda, were also present as observers.

PRELIMINARY CONCLUSIONS

•••• These elections mark an important step forward in the process of the development of democracy in

Kenya. The people of Kenya have generally been able to cast their votes freely for the candidates of their

choice. Political parties were able to campaign actively in a far more peaceful and conducive

atmosphere than in previous elections.

Notwithstanding some incidents of violence and organisational shortcomings, the overall conduct of the

elections constitute an example for other countries in the region.

•••• Despite shortcomings, the print and the electronic media, both public and private, generally offered

extensive and diverse coverage of the political campaign.

•••• A number of improvements to the election legislation were introduced prior to the elections.

Regrettably, some of these, like continuous voter registration, came too late to be implemented for these

elections.

•••• On Election Day, voters turned out in a peaceful and orderly manner. Party agents, as well as domestic

and international observers, were present in nearly all polling stations.

•••• The main problem experienced on Election Day were deficiencies in the voters register and the

confusing and inconsistent approach adopted by the Electoral Commission of Kenya (ECK) and its

polling station officials in dealing with this issue.

•••• The new legislation requiring the counting of the votes at the polling stations has improved the

openness and transparency of the democratic process. Counting of the votes has taken place in a well

organised manner.

•••• Tabulation of results is still ongoing and the final result of the elections still needs to be declared by the

ECK. The EU EOM will continue to observe this process and will produce a final report, which will

contain in more detail its findings on the entire electoral process, as well as recommendations for

further improvement of the democratic process.

PRELIMINARY FINDINGS

Election administration

• In general, the ECK and its staff were well equipped for their task and generally prepared for the elections.
Within the resources available to it, the ECK has managed to conduct reasonably well organised elections. The
cooperation and openness of the ECK has greatly facilitated the work of the EU EOM.

• The staff recruited by the ECK appeared generally competent, well trained and understood and performed their
tasks in a responsible and impartial manner.
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• The counting of votes took place at the polling stations rather than at the constituency centre. This has improved
the openness and transparency of the electoral process.

• On certain occasions the ECK took appropriate action on breaches of the code of conduct and it conducted a
widespread voter education program.

• However, on matters such as voter registration and constituency boundaries the ECK has not shown the pro-
active attitude that may be expected from such an important and independent standing commission.
Furthermore, the ECK issued contradictory statements within a short period of time, and ECK staff received
differing instructions. An example of this was the confusing and contradictory instruction on how to deal with
voters who did not appear on the voters register but were in possession of a valid ID and voters card. The two
main concerns are:
(i) The process of voter registration. Valuable time was lost between the proposal to introduce continuous

voter registration and its adoption by parliament. This resulted in its delayed introduction until after the
elections. The opportunity was lost to make the voters register as inclusive and as up to date as
possible.

(ii) The constituency boundaries. In certain constituencies the number of votes needed to be elected can
be up to 17 times the number needed in other constituencies. The ECK could have addressed this
issue in the period between the 1997 elections and the preparations for these elections.

• The absence of a provision facilitating voting for election officials working in a polling station other than that in
which they are registered, also raises concern. Together with a substantial number of Kenyan citizens in the army
and the police forces, a number of election officials were thus deprived of the possibility to cast their vote.

Pre-election environment

• The level of violence and intimidation was significantly below that predicted and below the level of the 1997
elections. However, there were some serious violent incidents during the period for nominations and in the week
before the elections.

• The process of nominating candidates for the National Assembly Elections was rather chaotic due to a lack of
appropriate internal democratic procedures in the political parties for the election/selection of candidates. The
ECK further eroded the idea of due representation by allowing, after the official closure of nominations, duly
nominated candidates to withdraw, leaving the Baringo Central seat unopposed to Mr. Gideon Moi, and political
parties to replace duly nominated candidates – both in contravention of the law.

• There were a substantial number of reported cases of bribery and treating of potential voters, where candidates
handed out money and goods.

• It is unfortunate that no law provides for financial disclosure by political parties, amongst others with regard to
the sources of funding of the parties, particularly in light of serious and frequent allegations made that public
resources were used for political campaigning.

Media coverage

• Despite shortcomings, the print and the electronic media, both public and private, generally offered extensive and
diverse coverage of the political campaign. However, the media system still suffers from interference of state
officials into the activities of the public broadcaster KBC, from restrictive legislation and from poor employment
conditions of journalists - which may result in self-censorship.

• EU EOM monitoring of the media showed that since November 22, the public broadcaster KBC TV and radio
gave clear preference to the ruling party KANU and its presidential candidate Uhuru Kenyatta with a 33% of
coverage on TV and a further 32% to the presidential duties and campaigning activities of President Daniel arap
Moi. Nevertheless, the EU EOM acknowledges that the opposition coalition NARC and its presidential
candidate Mwai Kibaki were given a 25% of coverage on KBC TV. In addition, it is worth noting that KBC did
not stop broadcasting NARC advertisements, contrary to misleading information released by private media.

• The private TV stations KTN, Nation TV and print media provided the voters with a broad variety of political
views. KTN devoted to NARC and to Mwai Kibaki 45% of coverage, to KANU, Uhuru Kenyatta and President
Daniel arap Moi a total of 38%. Nation TV gave to NARC and to Mwai Kibaki 44% of coverage and to KANU,
Uhuru Kenyatta and President Daniel arap Moi a total of 34%.

• The ECK guidelines for media coverage of these elections gave clear advise on how to provide voters with
adequate information on the elections. However, due to the late release of the guidelines on December 12, the
EU EOM is doubtful about their impact.
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Polling and counting

• The peaceful and patient turn out of voters on Election Day contributed to the organised and orderly poll.
Election officials conducted their task in a responsible, efficient and impartial manner and the presence of party
agents and domestic and international observers in nearly all polling stations ensured openness and transparency
of the process.

• Polling was generally conducted in a peaceful atmosphere with only a few reported incidents of violence and
intimidation.

• However, people’s names missing from the voters register and the inconsistent application by presiding officers
of ECK instructions on how to deal with these cases, led to confusion and inequitable treatment of a number of
voters.

• Counting at the polling stations and tabulation of results at the constituency centres was conducted in an orderly
and consistent manner. The tabulation of results of the presidential elections in Nairobi appears to be equally well
conducted, but it still ongoing at the time of this statement.

• The EU EOM will continue to observe the tabulation process at the ECK in Nairobi. Further, the EU EOM will
observe the adjudication by the ECK and the courts of any complaints and/or election petitions.

For further information please contact:

Chief Observer Mr. Anders Wijkman, tel. (+ 254) (0)722 206 271
Deputy Chief Observer Mr. Graham Elson, tel. (+ 254) (0)722 206 272

European Union Election Observation Mission to Kenya 2002
Lenana House, Lenana Road, P.O. Box 24338 Nairobi, Kenya

Telephone/fax (+ 254 2) 27 30 444/5/6/8
www.eueomkenya.org

The EU Election Observation Mission to Kenya is financed by the European Initiative for Democracy and Human Rights (EIDHR) and is

part of the overall EU policy to promote the respect for human rights, fundamental freedoms, good governance, and strengthen the rule of law and
democratic institutions. In 2002, the EU observed elections in Cambodia, Congo Brazzaville, Sierra Leone, Pakistan, East Timor, Ecuador
and Madagascar.

http://www.eueomkenya.org/
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ANNEX E. Media Monitoring Charts and Tables

Chart 2

KBC: percentage of political communication
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 3

KTN: percentage of political communication
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 4

Nation TV: percentage of political communication
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 5 A

KBC distribution of the coverage
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 5 B

KBC tone of the coverage
all the programm es from 4pm to midnight, 22 Novem ber - 26 December 2002
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Chart 6 A

KBC Habari, News Programme at 7pm in Kiswahili
distribution of the coverage, 22 November - 26 December 2002

NARC
21%

KANU
40%

President
29%

SDP
1%

FORD-P
4%

Government
3% Others

2%

Kenya 2002



EU Election Observation Mission Kenya 2002 51
Final Report on the General Elections

Chart 6 B

KBC Habari, News Programme at 7pm in Kiswahili
tone of the coverage, 22 November - 26 December 2002
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Chart 7 A

KBC News Programme at 10pm in English
distribution of the coverage, 22 November - 26 December 2002
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Chart 7 B

KBC News Programme at 10pm in English
tone of the coverage, 22 November - 26 December 2002
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Tables 1, 2 and 3

Table 1: KBC, first ten politicians per direct speech in all the programmes, 22 November – 26 December

1 Moi Daniel 35.17%

2 Kenyatta Uhuru 22.18%

3 Kibaki Mwai 6.55%

4 Mudavadi Musalia 6.11%

5 Nyachae Simeon 4.29%

6 Nyong'o Anyang' 2.65%

7 Saitoti George 1.50%

8 Odinga Raila 1.49%

9 Nassir Shariff 1.16%

10 Musyoka Kalonzo 0.81%
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Table 2: KTN, first ten politicians per direct speech in all the programmes, 22 November – 26 December

1 Kenyatta Uhuru 15.67%

2 Kibaki Mwai 11.64%

3 Moi Daniel 10.59%

4 Odinga Raila 8.84%

5 Nyachae Simeon 8.11%

6 Orengo James 4.39%

7 Saitoti George 3.73%

8 Musyoka Kalonzo 2.56%

9 Gitu Kang'ethe 2.51%

10 Mudavadi Musalia 2.47%

Table 3: Nation TV, first ten politicians per direct speech in all the programmes, 22 November – 26 December

1 Kenyatta Uhuru 19.22%

2 Kibaki Mwai 15.03%

3 Nyachae Simeon 13.12%

4 Odinga Raila 9.72%

5 Mudavadi Musalia 6.02%

6 Moi Daniel 6.00%

7 Saitoti George 4.50%

8 Mbaru Jimnah 2.82%

9 Ndichu Stephen 1.62%

10 Wamalwa Kijana 1.62%

Kenya 2002
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Chart 8

KBC, Direct Speech per political affiliation
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 9 A

KTN distribution of the coverage
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 9 B

KTN tone of the coverage
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 10 A

KTN Leo, News Programme at 7pm in Kiswahili
distribution of the coverage, 22 November - 26 December 2002
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Chart 10 B

KTN Leo, News Programme at 7pm in Kiswahili
tone of the coverage, 22 November - 26 December 2002
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Chart 11 A

KTN Prime, News Programme at 9pm in English
distribution of the coverage, 22 November - 26 December 2002
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Chart 11 B
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KTN Prime, News Programme at 9pm in English
tone of the coverage, 22 November - 26 December 2002
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Chart 12

KTN distribution of the coverage in electoral programmes
22 November - 26 December 2002
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Chart 13

KTN, Direct Speech per political affiliation
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 14 A

Nation TV distribution of the coverage
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 14 B

Nation TV tone of the coverage
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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Chart 15 A

Nation Jioni , News Programmme at 7pm in Kiswahili
distribution of the coverage, 22 November - 26 December 2002
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Chart 15 B

Nation Jioni , News Programmme at 7pm in Kiswahili
tone of the coverage, 22 November - 26 December 2002
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Chart 16 A

Nation at 9pm, News Program in English
distribution of the coverage, 22 November - 26 December 2002
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Chart 16 B

Nation at 9pm, News Programme in English
tone of the coverage, 22 November - 26 December 2002
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Chart 17

Nation TV, Direct Speech per political affiliation
all the programmes from 4pm to midnight, 22 November - 26 December 2002
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FORM
A

OBSERVATION OF OPENING
(Only to be used at first polling station)

FORM
NUMBER

A DETAILS

Team Arrival Time Departure Time
Number hh:mm (24hr) hh:mm (24hr)

Polling Centre Number / Polling Station Urban Rural

Province District Constituency

1. Number of voters registered in polling centre?

2. Number of polling stations within the polling centre?

3. Number of ballots received in the polling station?

B OPENING yes no n/a

4. Were all election officials present for opening? 4

5. Was all required material available? (If no, please give details below) 5

6. Were polling agents/candidates present? 6
If yes, of which parties?

FORD-P KANU NARC SAFINA SDP OTHER

7. Were domestic observers present? 7

8. Were polling agents/candidates shown that the ballot box was empty before sealing? 8

9. Were ballot boxes sealed by Presiding Officer? 9

10. Were ballot boxes sealed by party agents/candidates? 10

11. Did Presiding Officer allow party agents/candidates to inspect and record serial numbers
of ballot papers? 11

12. Did polling start at 0600?(if not, write opening time below) 12

C ASSESSMENT

13. Is there any cause for complaint or any complaint registered?(if yes, details below) 13

14. Overall assessment of process (A=EXCELLENT, B=GOOD, C=FAIR, D=POOR)

A B C D
D COMMENTS

________________________________________________________________________________________

________________________________________________________________________________

________________________________________________________________________________
FAX THIS FORM BY 1500 WITH FIRST POLLING FORMS

1

ANNEX F. Observation forms

1. Observation of Opening
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FORM
B

OBSERVATION OF POLLING FORM
NUMBER

Team Arrival Time Departure Time
Number hh:mm (24hr) hh:mm (24hr)

Polling Centre Number / Polling Station Urban Rural

Province District Constituency

yes no n/a
A ENVIRONMENT 1

1. Did you see campaign activities/material within 400m of polling centre?

2. Was there any tension in or around the polling centre or station?(if yes, please give details below) 2

3. Was there a police presence in the polling centre?(any comment below) 3

4. Did you observe unauthorised people in the polling centre or station?(if yes, details below) 4

B VOTER DETAILS
5. Number of voters registered in polling centre? 5

6. Number of polling stations within the polling centre? 6

7. Number of people voted in the polling station thus far? 7

C VOTING PROCEDURE yes no n/a
8. Was any required material missing?(if yes, details below) 8

9. Did every observed voter present an original national ID card or a valid Kenya passport? 9

10. Did you witness any person voting without a voter/elector’s card?(if yes, details below) 10

11. Was any person with ID and voter card but not appearing on the voters’ register, able to vote? 11

12. Did you witness any misuse of voter/elector’s cards?(if yes, details below) 12

13. Did the clerk responsible check voters’ hands for dye? 13

14. Were voters’ names checked against the register of voters and read out loudly?(if no, comment below)14

15. Did voters have their voter/elector’s cards stamped/impressed by the clerk responsible? 15

16. Were voters’ names crossed out from the register before they voted? 16

17. Did the clerk responsible mark the voters’ index finger with dye? 17

18. Was the secrecy of the vote respected? 18

19. Did you witness any cases of proxy voting? 19

20. Did you witness any cases of group/family voting? 20

21. Were voters requiring assistance aided by the person of their choice? 21

22. Did any person other than Presiding Officer assist more than 3 voters?(if yes, details below) 22

23. Did any voters claiming to be illiterate have their illiteracy challenged?(if yes, details below) 23

D POLLING STATION
24. Were the ballot boxes sealed? 24

25. Does the layout of polling station allow the easy flow of voters? 25

26. Were all election officials present? 26

27. Were election officials performing their duties in an impartial manner? (If no, comment below) 27

28. Were party agents/candidates present in polling station? 28
If yes, agents of which party?FORD-P KANU NARC SAFINA SDP OTHER

29. Were domestic observers present in polling station? 29

30. Was any person in the polling station disrupting voting?(if yes, details below) 30

E ASSESSMENT (A=EXCELLENT, B=GOOD, C=FAIR, D=POOR)
31. Evaluate election officials’ understanding of procedures A B C D

32. Evaluate voters’ understanding of procedures A B C D

33. Your overall assessment of polling process A B C D

F COMMENTS (use separate sheet if necessary)
_____________________________________________________________________________________________________

_____________________________________________________________________________________________________

1

2. Observation of Polling
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FORM
C

OBSERVATION OF CLOSING/COUNT
(Only to be used at last polling

i )

FORM
NUMBER

Team Arrival
Ti

Departure
TiNumber

hh
(24hr) hh:mm(24hr)

Polling Centre Number Polling Station Urban Rural

Province District Constituency

A VOTER DETAILS
1. Number of voters registered at polling centre?

2. How many polling stations within the polling centre?

3. How many people voted in the polling station?

B CLOSING yes no n/a
4. Did the Presiding Officer (PO) extend the hours of polling? (if yes, please give details below)4

5. Were all voters queuing at 1800 allowed to vote? 5

6. Did PO make a written statement of number of issued ballots, used ballots,
spoiled ballots and number of ballots remaining unused? (if no, details below) 6

7. Did PO make up separate packets of spoiled ballots, marked copy register, 7
counterfoils of used ballots, and written statement mentioned in Question 6?

8. Were party agents/candidates given opportunity to submit written opinions or complaints 8
regarding polling?

9. Were there any written complaints? (if yes, details below) 9

10. If so, were they noted in polling station field note book? 10
C COUNT
11. Did PO seal apertures of ballot boxes after closing? 11

12. Did PO show party agents/candidates each ballot paper? 12

13. Were any ballots without official ECK mark counted? 13

14. Did any party agent/candidate seek a recount or a recheck of the ballots? 14
(if yes, details below)

15. Were party agents/candidates given opportunity to check and sign Form 16A? 15

16. Were party agents/candidates given a completed copy of Form 16A? (if no, details below) 16

17. Was a copy of Form 16A posted at a public place at the polling station? 17

18. Did PO put all packages in ballot box and then seal ballot box? 18

19. Were domestic observers present for the duration of the count? 19

20. Were party agents/candidates present? 20
If yes, from which party?
FORD-P KANU NARC SAFINA SDP OTHER

21. Did any person disrupt the count process? (if yes, details below) 21
D ASSESSMENT (A=EXCELLENT, B=GOOD, C=FAIR, D=POOR)

22. Evaluate election officials’ understanding of procedures A B C D

23. Evaluate party agents’/candidates’ understanding of procedures A B C D

24. Your overall assessment of closing/count process A B C
D

E COMMENTS (use separate sheet i f
necessary)__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

1

3. Observation of Closing and Count
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FORM
D

OBSERVATION OF TALLY
(Only to be used at Returning Officer, constituenc y
l l)

FORM
NUMBER

Team Arrival
i

Departure
iNumber (24hr) hh:mm (24hr)

Province District Constituency

Constituency Number Urban
R l

A PROCEDURE yes no
/

1. Did Returning Officer (RO) check that the seals on ballot boxes were intact? 1

2. Did RO invite party agents/candidates to ascertain the state of ballot boxes?
2

3. Did RO decide on validity of disputed ballot papers in the presence of part y
3agents/candidate

?
4. Were valid votes added to the score of candidates on Form 16A?

4
5. Did RO complete Form 17A?

6. Did party agents/candidates receive a copy of completed Form 17A?
6

7. Were Form 16, Form 16A, Form 17 and Form 17A transmitted to ECK Nairobi?
7

C VENUE

8. Was venue suitable for tally of
lt ?

(if no, please give details below) 8

9. Were party agents/candidates present at venue?
9

If yes, of which
i ?

FORD-P NARC SAFINA SD P
O

11. Were domestic observers present at venue?
11

12. Were police present at
?

(any comment
b l )

12

13. Were there any unauthorised persons at
?

(if yes, details
b l ) 13

14. Did any person disrupt process at (if yes, details below) 14

D ASSESSMENT (A=EXCELLENT, B=GOOD, C=FAI R

15. Assess RO’s understanding of procedures? A B C
D

16. Assess polling agents/candidates understanding of
d ?

A B C

17. Overall assessment of process A B C

E COMMENTS(use separate sheet i f
)___________________________________________________________________________________

___________________________________________________________________________________

___________________________________________________________________________________

1

4. Observation of Tally
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FORM
E

SPECIAL REPORT FORM
(Use only to report exceptional circumstances)

FORM
NUMBER

A DETAILS

Team Arrival Time Departure Time
Number hh:mm (24hr) hh:mm (24hr)

Polling Centre Number / Polling Station Urban Rural

Province District Constituency

Please use this section to describe an unusual incident, disruption or problems encountered. Use
as few words as possible and bullet each point.

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

_____________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

(Please attach this sheet to the corresponding Observation Form)

1

5. Special Report Form
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0 =Organisation

International Election Observation Mission to Kenya 2002

0 All Kenya
1 EUEOM

Form A - Observation of Opening Observation Results: All Kenya 2 British High Commission
Number of Observations: 123 3 USAID

4 DDG
A Details 5 Carter Center

1 Number of voters registered in polling centre? NA 4150
2 Number of polling stations within the polling centre? NA
3 Number of ballots received in the polling station? NA

B Opening
Yes No NA

4 Were all election officials present for opening? 96% 4% Number of Observations
5 Was all required material available? 92% 8% 0 123
6 Were polling agents/candidates present? 99% 1% 1 74

If yes, of which parties? 2 9
3 15

FORD-P 56% KANU 90% NARC 97% SAFINA 30% SDP 41% OTHER 43% 4 8
5 17

7 Were domestic observers present? 98% 2%
8 Were polling agents/candidates shown that the ballot box was empty 100% 0% 0%

before sealing?
9 Were ballot boxes sealed by Presiding Officer? 98% 2%
10 Were ballot boxes sealed by party agents/candidates? 82% 16% 2%
11 Did Presiding Officer allow party agents/candidates to inspect and record serial 87% 8% 5%

numbers of ballot papers?
12 Did polling start at 0600? 12% 88%

C ASSESSMENT
Yes No

13 Is there any cause for complaint or any complaint registered? 17% 83%
A B C D

14 Overall assessment of process 9% 58% 26% 7%

ANNEX G.Analysis Forms

1. Analysis Form A
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0 =Organisation

International Election Observation Mission to Kenya 2002

0 All Kenya
1 EUEOM

Form B - Observation of Polling Observation Results: All Kenya 2 British High Commission
Number of Observations: 1095 3 USAID

A Environment Yes No NA 5 Carter Center
1 Did you see campaign activities/material within 400m of polling centre? 14% 86%
2 Was there any tension in or around the polling centre or station? 8% 92%
3 Was there a police presence in the polling centre? 85% 15%
4 Did you observe unauthorised people in the polling centre or station? 4% 96%
B Environment
5 Number of voters registered in polling centre? NA 3480
6 Number of polling stations within the polling centre? NA
7 Number of people voted in the polling station thus far? NA
C Voting Procedure Yes No NA

8 Was any required material missing? 11% 89% Number of Observations
9 Did every observed voter present an original national ID card or a valid Kenya passport? 94% 6% 0 1095
10 Did you witness any person voting without a voter/elector’s card? 2% 98% 1 723
11 Was any person with ID and voter card but not appearing on the voters’ register, able to vote? 4% 96% 2 86
12 Did you witness any misuse of voter/elector’s cards? 2% 98% 3 18
13 Did the clerk responsible check voters’ hands for dye? 88% 12% 4 78
14 Were voters’ names checked against the register of voters and read out loudly? 72% 28% 5 190
15 Did voters have their voter/elector’s cards stamped/impressed by the clerk responsible? 100% 0%
16 Were voters’ names crossed out from the register before they voted? 98% 2%
17 Did the clerk responsible mark the voters’ index finger with dye 98% 2%
18 Was the secrecy of the vote respected? 83% 17%
19 Did you witness any cases of proxy voting? 3% 97%
20 Did you witness any cases of group/family voting? 6% 94%
21 Were voters requiring assistance aided by the person of their choice? 48% 12% 41%
22 Did any person other than Presiding Officer assist more than 3 voters? 10% 90%
23 Did any voters claiming to be illiterate have their illiteracy challenged? 2% 51% 47%

D Polling Station Yes No NA

24 Was the ballot box sealed? 99% 1%
25 Does the layout of polling station allow the easy flow of voters? 93% 7%
26 Were all election officials present? 98% 2%
27 Were election officials performing their duties in an impartial manner? 99% 1%
28 Were party agents/candidates present in polling station? 100% 0%

If yes, agents of which party?
FORD-P 64% KANU 94% NARC 96% SAFINA 36% SDP 38% OTHER 42%

29 Were domestic observers present in polling station? 95% 5%
30 Was any person in the polling station disrupting voting? 3% 97%
E Assessment A B C D

31 Evaluate election officials’ understanding of procedures 29% 57% 12% 2%
32 Evaluate voters’ understanding of procedures 9% 59% 26% 6%
33 Your overall assessment of polling process 19% 61% 17% 2%

2. Analysis Form B
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0 =Organisation

International Election Observation Mission to Kenya 2002

0 All Kenya

Form C - Observation of Closing/Count Observation Results:All Kenya 1 EUEOM
Number of Observations: 109 2 British High Commission

A Voter Details 3 USAID
4 DDG

1 Number of voters registered at polling centre? NA 3796 5 Carter Center
2 How many polling stations within the polling centre? NA
3 How many people voted in the polling station? NA
B Closing Yes No NA

4 Did the Presiding Officer (PO) extend the hours of polling? 69% 31%
5 Were all voters queuing at 1800 allowed to vote? 42% 6% 53%

6 Did PO make a written statement of number of issued ballots, used ballots, 88% 12%
spoiled ballots and number of ballots remaining unused? Number of Observations

7 Did PO make up separate packets of spoiled ballots, marked copy register, 90% 10% 0 109
counterfoils of used ballots, and written statement mentioned in Question 6? 1 74

8 Were party agents/candidates given opportunity to submit written opinions or complaints regarding polling? 69% 12% 19% 2 2
9 Were there any written complaints? 5% 95% 3 9
10 If so, were they noted in polling station field note book? 9% 91% 4 8
C Count Yes No NA 5 16
11 Did PO seal aperture of ballot box after closing? 96% 4%
12 Did PO show party agents/candidates each ballot paper? 96% 4%
13 Were any ballots without official ECK mark counted? 1% 99%
14 Did any party agent/candidate seek a recount or a recheck of the ballots? 16% 84% 0%
15 Were party agents/candidates given opportunity to check and sign Form 16A? 93% 3% 3%
16 Were party agents/candidates given a completed copy of Form 16A? 88% 8% 5%
17 Was a copy of Form 16A posted at a public place at the polling station? 83% 17%
18 Did PO put all packages in ballot box and then seal ballot box? 94% 6%
19 Were domestic observers present for the duration of the count? 99% 1%
20 Were party agents/candidates present? 100% 0%

If yes, from which party?
FORD-P 75% KANU 97% NARC 97% SAFINA 43% SDP 50% OTHER 40%

21 Did any person disrupt the count process? 2% 98%
D Assessment A B C D

22 Evaluate election officials’ understanding of procedures 23% 51% 25% 1%
23 Evaluate party agents’/candidates’ understanding of procedures 10% 63% 26% 1%

24 Your overall assessment of closing/count process 19% 54% 25% 3%

3. Analysis Form C
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0 =Organisation

International Election Observation Mission to Kenya 2002

0 All Kenya
1 EUEOM

Form D - Observation of Tally Observation Results: All Kenya 2 British High Commission
3 USAID

Number of Observations: 39 4 DDG
5 Carter Center

A PROCEDURE
Yes No NA

1 Did Returning Officer (RO) check that the seals on ballot boxes were intact? 81% 19%
2 Did RO invite party agents/candidates to ascertain the state of ballot boxes? 57% 36% 7%
3 Did RO decide on validity of disputed ballot papers in the presence of 46% 6% 49%

party agents/candidates?
4 Were valid votes added to the score of candidates on Form 16A? 63% 37%
5 Did RO complete Form 17A? 85% 15% Number of Observations
6 Did party agents/candidates receive a copy of completed Form 17A? 75% 25% 0 39
7 Were Form 16, Form 16A, Form 17 and Form 17A transmitted to ECK Nairobi? 56% 44% 1 27
C VENUE 2 1

Yes No NA 3 1
8 Was venue suitable for tally of results? 89% 11% 4 2
9 Were party agents/candidates present at venue? 100% 0% 5 8
10 If yes, of which parties? 100% 0%

FORD-P 87% KANU 92% NARC 95% SAFINA 51% SDP 67% OTHER 44%

11 Were domestic observers present at venue? 97% 3%
12 Were police present at venue? 100% 0%
13 Were there any unauthorised persons at venue? 17% 83%
14 Did any person disrupt process at venue? 3% 97%

D ASSESSMENT A B C D
15 Assess RO’s understanding of procedures? 44% 47% 8% 0%
16 Assess polling agents/candidates understanding of procedures? 16% 65% 19% 0%
17 Overall assessment of process 20% 63% 17% 0%

4. Analysis Form D
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5. Overall analysis

0

International Election Observation Mission to Kenya 2002

0 All Kenya
1 EUEOM

General Results 2 British High Commission
3 USAID
4 DDG
5 Carter Center

Form A Form B Form C Form D All
Number of Observations EUEOM 74 723 74 27 898

British High Commission 9 86 2 1 98 Observations A B C
USAID 15 18 9 1 43 0 123 1095 109
DDG 8 78 8 2 96 1 74 723 74
Carter Center 17 190 16 8 231 2 9 86 2

3 15 18 9
All Kenya 123 1095 109 39 1366 4 8 78 8

5 17 190 16

Number of Separate Polling Centres observed > 765
Organisation No PC No PS

Number of Separate Polling Stations observed > 1131 0 765 1131
1 573 774
2 61 82
3 25 34
4 66 82
5 140 202
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ANNEX H. Presidential Election Results
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ANNEX I. Parliamentary Election Results
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ACP-EU African, Caribbean and Pacific states and the European Union

ACPU Anti Corruption Police Unit

DDDG Donor Democratic Development Group

DFID Department for International Development

ECK Electoral Commission of Kenya

EOM Election Observation Mission

EU European Union

EU EOM European Union Election Observation Mission

FORD-Asili Forum for the Restoration of Democracy (Ford Asili)

FORD-P Forum for Restoration of Democracy for the People

FORD-K Forum for the Restoration of Democracy (Ford Kenya)

I Italy

ID Identity card

IED Institute for Education in Democracy

KBC Kenya Broadcasting Company

K-DICE Kenya Donor Information Centre

K-DOP Kenya Domestic Observer Programme

KNA Kenya News Agency

KTN Kenya Television Network

LDP Liberal Democratic Party

LTO Long Term Observer

NAC National Alliance for Change

NAK National Alliance (Party) of Kenya

NARC National Alliance Rainbow Coalition

NDP National Democratic Party

NL Netherlands

OSCE Organisation for Security and Co-operation in Europe

ODIHR Office for Democratic Institutions and Human Rights

P Portugal

S Sweden

SDP Social Democratic Party

STO Short Term Observer

UNDP United Nations Development Program

UK United Kingdom

US United States of America

USAID United States Agency for International Development

ANNEX J. Acronyms and Abbreviations used in the Report
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