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The Protection of Juvenile in Criminal Procedure

I．Specific articles about the protection of minors’ rights in the criminal procedure laws and regulations
Legislation

In order to better protect the rights of the juvenile criminal suspects or defendants, protect them against cruel torture, China has revised its laws and regulations and established certain policies, strengthening the safeguarding of minors’ rights through legislation. The revised criminal procedure law included  special procedures for juvenile
In 2012, the criminal procedure law was revised, and a special chapter of “Procedures for Juvenile Criminal Cases”, consisting of 11 articleswas added to it. The special chapter established the policy of “education, reformation, and redemption” in handling juvenile criminal cases, and stipulated a serious of articles that help to protect the rights of minors, such as the policy of legal aid, social investigation, conditional non-prosecution, strict control on arresting, the presence of legal representative and appropriate adult, close trail, and the seal of criminal records.
· The principle of education assisted by punishment 
Article 266 (paragraph 1) of the revised criminal procedure law stipulates: For juvenile criminals, the policy of education, reformation, and redemption shall apply, and the principle of education assisted by punishment shall be followed.
· The principle of the juvenile cases handled by specific staff

Article 266 (paragraph 2) of the revised criminal procedure law stipulates: When handling juvenile criminal cases, a people's court, a people's procuratorate, and a public security authority shall ensure that juveniles are able to exercise their procedural rights, ensure that they receive legal assistance, and assign judges, prosecutors, and investigators who are familiar with the physical and psychological characteristics of juveniles to handle such cases. Cases to be handled by those who are familiar with juveniles will contribute to the implementation of the policy of education, reformation, and redemption, and makes it easier to communicate with juveniles，as well as  to educate and correct the juvenile offenders.

· The policy of providing legal aid 

Article 267 of the revised criminal procedure law stipulates: For a juvenile criminal suspect or defendant who has not retained a defender, a people's court, a people's procuratorate, or a public security authority shall notify a legal aid agency to assign a lawyer to defend him or her. According to this, the point when a juvenile criminal suspect or defendant could apply for legal aid is moved forward to Criminal Investigation， which means they could get legal aid at the very beginning of the criminal procedure.
· Social investigation

Article 268 of the revised criminal procedure law stipulates: When handling juvenile criminal cases, a people's court, a people's procuratorate, and a public security authority may, according to the actual circumstances, investigate the growth, cause of crime, guardianship, education, and other aspects of the juvenile criminal suspect or defendant. The results of investigation could be used to further analyze their criminal motivation and the causes of the crime, and can also be used as a reference of sentencing as well as correction for criminal offenders.  
· Strict control on arresting
Article 269 of the revised criminal procedure law stipulates: An arrest of a juvenile criminal suspect or defendant shall be under strict control. Before approving or deciding an arrest, a people's procuratorate or a people's court shall arraign a juvenile criminal suspect or defendant and hear the opinion of his or her defense lawyer. Juveniles and adults who are detained or arrested or are serving criminal penalties shall be held in custody, managed, and educated separately. Strict control on arrest could avoid “cross-infection” caused when otherwise put in jail.
· The presence of appropriate adult

Article 270 of the revised criminal procedure law stipulates: During the interrogation and trial of a juvenile criminal case, the legal representative of a juvenile criminal suspect or defendant shall be notified to be present. If such notification is impossible, the legal representative is unable to be present, or the legal representative is an accomplice, any other adult relative of the juvenile criminal suspect or defendant or a representative of his or her school or employer, a basic organization at the place of his or her residence, or a juvenile protection organization may be may exercise the procedural rights of the juvenile criminal suspect or defendant on his or her behalf. Deeming that the case-handling personnel have infringed upon the juvenile's lawful rights and interests in the course of interrogation or trial, the present legal representative or other person may present an opinion. The interrogation or court transcripts shall be handed over to the present legal representative or other person for reading or be read out to the present legal representative or other person. When a female juvenile criminal suspect is interrogated, there shall be a female staff member present. In the trial of a juvenile criminal case, after the juvenile defendant delivers his or her closing statement, his or her legal representative may make a supplementary statement. Paragraphs 1, 2, and 3 hereof shall apply to the interview or questioning of juvenile victims and witnesses. The presence of appropriate adult makes sure that  the whole process of criminal procedure will be under supervision  for the sake of the juvenile.
· Conditional non-prosecution
Article 271 of the revised criminal procedure law stipulates: When a juvenile is suspected of a crime in Chapter IV, V, or VI of the Specific Provisions of the Criminal Law and may be sentenced to fixed-term imprisonment of one year or a lighter punishment, if the prosecution conditions are met but the juvenile suspect has shown repentance, a people's procuratorate may make a conditional non-prosecution decision. Before making a conditional non-prosecution decision, the people's procuratorate shall hear the opinions of the public security authority and the victim. Where the public security authority requests reconsideration or review or the victim files a petition against the conditional non-prosecution decision, the provisions of Articles 175 and 176 of this Law shall apply. Where the juvenile criminal suspect or his or her legal representative raises any objection to the conditional non-prosecution decision of the people's procuratorate, the people's procuratorate shall make a decision to initiate a public prosecution. The establishment of the policy of conditional non-prosecution provides a chance to straighten up for those who have committed minor crimes. Where a juvenile criminal suspect who is not prosecuted under conditions does not fall any of the circumstances during the probation period, upon expiration of the probation period, the people's procuratorate shall make a non-prosecution decision, and will not receive criminal penalty.
· Close trial

Article 274 of the revised criminal procedure law stipulates: A case may not be tried openly if the defendant has not attained the age of 18 at the time of trial. However, with the consent of the juvenile defendant or his or her legal representative, the juvenile defendant's school and a juvenile protection organization may send representatives to be present. The principle of close trail will better ensure the privacy of juvenile defendants, and protect them from criticism and discrimination that might come along, safeguarding their physical and mental health.
· Seal of criminal records
Article 275 of the revised criminal procedure law stipulates: Where a juvenile has not attained the age of 18 when committing a crime and is sentenced to fixed-term imprisonment of five years or a lighter punishment, the related criminal records shall be sealed for preservation. The sealed criminal records may not be provided to any entity or individual, unless as needed for a judicial authority to handle cases or for consultation by relevant entities according to relevant state provisions. Entities legally consulting such records shall keep record information confidential.
The sealing of criminal records is a reflection of the Criminal Policy of “Combining Punishment with Leniency”. It helps to lighten the positive influence of “criminal label” on the life of juvenile, makes it easier for them to get back into society.
Formulating administrative regulations, departmental rules, normative documents, and judicial interpretation to protect children from torture
In addition to the amendment of national legislation, administrative regulations of the state council, department regulations and other normative documents are frequently introduced, which reflects the efforts that the Chinese government made in the protection of minors from torture in the aspect of legal system.
With the amendment of criminal procedure law, judicial interpretations or regulations like Interpretation of the supreme people's court on the application of the criminal procedure law, rules of criminal procedure made by the supreme people's procuratorate, provisions on the procedures for handling criminal cases by public security organs, provisions on several issues concerning the implementation of the criminal procedure law were also modified, refining the specific procedure and requirements of juvenile criminal cases, thus further strengthening the protection of minors’ rights and interests in the criminal proceedings. In addition, the interpretation of the supreme people's court on some issues concerning the specific application of law in the trial of criminal cases involving minors, decision of the supreme people's procuratorate on further strengthening criminal procuratorial work on minors, etc, are all special provisions designed for the juvenile criminal procedure.

II.The deficiency in the protection of minors’ rights in criminal procedure

1. The lack of institutional insurance for staff and the specialization of institution 
Although the newly amended criminal procedure law stipulates the qualifications for handling juvenile criminal cases, there are no specific requirements for the institutions.  In practice, it is faced with the fact of the lack of specialized institutions and professionals, and the need for further improvement of the existing institutions and personnel. Meanwhile, the development is not well-balanced among provinces, and the system and mechanism for juvenile justice are still not established in some places. From the perspective of different stages of criminal procedure, the juvenile trial works well, the foundation of it is solid and the safeguard is in place. After the amendment of criminal procedure law, the procuratorial authorities have been strengthening their professional construction as well. Meanwhile, the public security authorities are still in an exploration stage, which means it started late and lacks specialized exploration in large scales. The public security authorities are lagged behind in terms of specialized institution and personnel guarantee, and have to pay close attention to implementation and coordination, so as to promote the operation of juvenile justice.

2. The professional level of legal aid for minors needs to be enhanced
Although our country has established the "regulation on legal aid ", and the legal aid system also has made great progress, there is still tremendous insufficiency, mainly focusing on that the professionalization of legal aid for minors needs to be strengthened and the quality of legal aid cases needs to be further improved. It is suggested that the judicial and administrative departments enhance the supervision and guidance for lawyers dealing with juvenile legal aid cases, and assign lawyers who are familiar with the physical and psychological characteristics of minors, and have strong sense of responsibility with sociology, psychology, education and other relevant professional knowledge to take over, so as to improve the professional level of legal aid, to improve its quality, and to  safeguard the legitimate rights and interests of juvenile suspects and defendants.

3. The appropriate adult system needs to be further improved
The amended Criminal Procedure Law doesn’t give explicit provisions on the range, rights and obligations of the appropriate adult. It is suggested to further defined the legal status of appropriate adult, and their rights and obligations, including helping juvenile have a correct understanding of the law, putting forward suggestions on illegal or improper actions in the course of interrogation and trial, keeping juvenile privacy confidential.

4. The principle of "less arresting and prudent prosecution” is hard to implement among minors who are not local
The supreme people's procuratorate issued the eight measures of the procuratorial organs on the strengthening of the judicial protection on minors, which requires the procuratorial organs to further refine the standards of the review of arrest, prosecution and litigation supervision, so as to lower the rate of arresting, prosecution and imprisonment to the uttermost, adhering to the principle of “less arresting, prudent prosecution and less imprisonment” within the scope of law. In practice, due to the fact that most of the migrant minors do not have a stable residence and job in the cities where they committed the crimes, people are reluctant or unable to provide guarantee for them, resulting in more arresting or imprisonment for them when compared with local residents who are under same circumstances of the crime. It is suggested that the evaluation of feasibility of the non-custodial measures and non-confinement penalty to be taken and be implemented with the joint efforts of the local public security, procuratorial and judicial administrative organs.

5. The juvenile social investigation system still needs to be standardized. 
The new Criminal Procedure Law doesn’t have explicit provisions on the subject, time and procedures of social investigation, and the nature and usage of the investigation report are also very vague, which left some problems in the application of this system. For example, it varies in the content and quality of the investigation reports due to the different commissioned investigation units, ranging from judicial administration departments to other social units; the contents, forms and procedures of the investigation reports have no standard; and it doesn’t give explicit provision for the investigation report whether it could be regarded as evidence, if it shall be cross-examined during trial by both prosecutors and the defendants.
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