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1.1

1.2

1.3

Introduction

This document evaluates the general, political and human rights situation in Zimbabwe and
provides guidance on the nature and handling of the most common types of claims
received from nationals/residents of that country, including whether claims are or are not
likely to justify the granting of asylum, Humanitarian Protection or Discretionary Leave.
Case owners and caseworkers must refer to the relevant Asylum Instructions for further
details of the policy on these areas.

This guidance must also be read in conjunction with any COI Service Zimbabwe Country of
Origin Information at: http://www.homeoffice.gov.uk/rds/country reports.html

Claims should be considered on an individual basis, but taking full account of the guidance
contained in this document. In considering claims where the main applicant has dependent
family members who are a part of his/her claim, account must be taken of the situation of all
the dependent family members included in the claim in accordance with the Asylum
Instructions on Article 8 ECHR. If, following consideration, a claim is to be refused, case
owners and caseworkers should consider whether it can be certified as clearly unfounded
under the case by case certification power in section 94(2) of the Nationality Immigration
and Asylum Act 2002. A claim will be clearly unfounded if it is so clearly without substance
that it is bound to fail.

Source documents

1.4 A full list of source documents cited in footnotes is at the end of this note.
2. Country assessment
2.1

The Republic of Zimbabwe gained independence from Britain in April 1980. For seven years
following independence Robert Mugabe ruled the country as an executive Prime Minister. In
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1987, following tensions within Zimbabwe, the Mugabe led Zimbabwe African National Union
entered into a union with Zimbabwe African People’s Union, creating the Zimbabwe African
National Union — Popular Front (ZANU-PF) and Mugabe was made executive President.’

Despite holding periodic elections, no credible opposition to ZANU-PF emerged until the
creation of the Movement for Democratic Change (MDC) in September 1999, led by the former
head of the Zimbabwe Congress of Trade Unions (ZCTU), Morgan Tsvangirai.?

Parliamentary elections in March 2005 saw Mugabe’s ZANU-PF returned to power with an
increased majority. The run-up to the 2005 poll was relatively peaceful, but there were
accusations of widespread intimidation, vote-rigging and the use of food to buy votes.
Following the March 2005 parliamentary elections, tensions in the leadership of the MDC
resulted in the party splitting into two rival factions, led by Morgan Tsvangirai and Arthur
Mutambara.®

In synchronised parliamentary and presidential elections on 29 March 2008, Zanu-PF lost its
maijority in parliament for the first time in 28 years. After a long delay releasing the results it
was finally announced that Robert Mugabe had also lost the Presidential election. But Morgan
Tsvangirai had not obtained the 50% plus one vote needed to win outright and a run-off
presidential election was scheduled for 27 June 2008. The run-up to the run-off was
characterised by widespread and vicious intimidation and violence against opposition
supporters, as a consequence of which on 23 June 2008 Morgan Tsvangirai withdrew from the
race on the grounds that a free and fair election was not possible. As the only remaining
candidate Mugabe therefore ‘won’ the election.*

Although the run-off itself was relatively peaceful, the MDC, together with local doctors and
lawyers, reported that political violence continued after polling day with ZANU-PF forces
continuing to target the MDC, particularly its officials. Meanwhile, increasing numbers of
people fled Zimbabwe, with many showing signs of beating or torture.’

Following the run-off, Robert Mugabe faced growing international condemnation, with even
previously sympathetic neighbouring governments declaring the election to be illegitimate
because of the blatant violence and vote rigging. This, combined with an economy in freefall,
left Mugabe with little choice but to talk to Morgan Tsvangirai, and under the mediation of
South African President Thabo Mbeki, Mugabe and Tsvangirai agreed to start talks aimed at
resolving the crisis.’

Negotiations continued on and off through July and August and on 15 September 2008 a
power sharing deal was signed between Mugabe, Tsvangirai and the Arthur Mutambara, head
of the smaller MDC faction. The terms of the deal are rather vague but Robert Mugabe is to
remain as President, heading up a Cabinet, while Morgan Tsvangirai is to be Prime Minister,
heading up a council of ministers who will be in charge of the day to day running of the
country. Both men will exercise executive power but it is as yet unclear where the balance of
power vgill lie and EU and US governments have withheld judgement until the details become
clearer.

Zimbabwe's human rights record under Robert Mugabe has been vigorously criticised by the
international community including the European Union, the Commonwealth, the United
Nations, and the Africa Commission for Human and Peoples' Rights, as well as by the United

'cols Country Report 2008 (Background Information: History) & FCO Country Profile: Zimbabwe 2008

2 COIS Zimbabwe Country Report 2008 (Background Information: History)

% COIS Zimbabwe Country Report 2008 (Background Information: Electoral History) & FCO Country Profile:
Zimbabwe 2008

‘cols Country Report 2008 (Background Information: History)

°CoIS Country Report 2008 (Background Information: History)

écols Country Report 2008 (Background Information: History)

"BBC Country Profile
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States and other countries. The security forces have been used to suppress political
opposition, independent media has been stifled, and legislation limiting freedom of political
association, education and discussion has been introduced. ZANU-PF organised youth and
war veteran groups have been used to intimidate the opposition. ZANU-PF officials have been
accused by the MDC and civil society organisations of withholding food from localities which
support the opposition. In May 2005, the Government embarked on a crackdown against
informal sector trade and housing ("Operation Murambatsvina"). This resulted in 700,000
people being made homeless (according to UN estimates). "Operation Garikai" ("Live Well"),
launched the following July and intended to re-house the displaced has been crippled through
lack of resources and very few have been provided with adequate housing as a consequence.®
Estimates vary but it probably more than 150 people, mainly MDC supporters, were killed in
the violence that attended the 2008 elections, and tens of thousands were injured. As many as
250,000 people were displaced. The violence continued during the post-election negotiations,
particularly in rural areas, even after a Memorandum of Understanding that included a call for
an end to the political violence was signed by the parties to the talks on 21 July 2008. Shortly
after the MOU was signed ZANU-PF reportedly did dismantle some of the bases that ‘war
veterans’ had used to launch attacks on MDC supporters after the MOU was signed but some
remained, particularly in Mashonaland West, East and Central provinces.®

By 22 August 2008, the Foreign and Commonwealth Office was reporting that levels of political
violence and intimidation had fallen, with the groups of ZANU-PF youth previously prevalent in
the northern, wealthier suburbs of Harare having dispersed. The situation remained tense
however, particularly in parts of Mashonaland and Manicaland, where the ZANU-PF leadership
is exceptionally vicious. Access to the rural areas continued to be restricted by roadblocks with
groups of ZANU-PF youth still present in those areas and the main bases still in place.
Attacks, abductions and arrests of perceived MDC activists were still occurring around the
country, but at a lower level than April - June. The FCO concluded that while there was a
downward trend in violence, the situation remained unpredictable and incidents of violence
across the country continued, noting that it could deteriorate further without warning.™

Although the constitution provides for an independent judiciary, under Mugabe’s regime,
judges, magistrates and lawyers faced intense pressure from the executive, having been
threatened, intimidated, harassed and arrested, and encountered persistent refusal on the part
of the executive to abide by judicial decisions."

Zimbabwe is in the midst of an unprecedented economic decline for a country in peacetime.
Average life expectancy is at its lowest level in over thirty years; 45% of the population is
malnourished, one of the highest rates in the world, formal-sector unemployment is running at
around 80%, and inflation is estimated to be up to tens of millions of per cent per annum. A
typical teacher’s monthly salary is enough to buy two litres of cooking oil and a bar of soap (if
such goods can be found at a time when the supermarket shelves are often bare)."

By 21 November 2008 nearly 300 people were reported to have died in Zimbabwe in recent
weeks in a cholera outbreak which has hit about 6,000 people. The World Health Organisation
(WHO) predicted that the water-borne disease would continue to spread because of poor
sanitation in the impoverished country's urban areas. Cholera is endemic in Zimbabwe, but
doctors are predicting that this would be the worst outbreak since 2000. The WHO said that
tackling the problem would be difficult because of the local shortage of drugs, medical supplies
and health professionals, and the start of the rainy season was "also of concern”. 13

8 FCO Country Profile 2008: Zimbabwe

°colIs Country Report 2008 (Background Information: History)
1% etter from FCO dated 22 August 2008

" COIS Country Report 2008 (Background Information: History)
2 cols Country Report 2008 (Background Information: History)
'3 BBC Cholera Outbreak Strikes Zimbabwe 21/11/08
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Main categories of claims

This Section sets out the main types of asylum claim, human rights claim and Humanitarian
Protection claim (whether explicit or implied) made by those entitled to reside in Zimbabwe.
It also contains any common claims that may raise issues covered by the Asylum
Instructions on Discretionary Leave. Where appropriate it provides guidance on whether or
not an individual making a claim is likely to face a real risk of persecution, unlawful killing or
torture or inhuman or degrading treatment/ punishment. It also provides guidance on
whether or not sufficiency of protection is available in cases where the threat comes from a
non-state actor; and whether or not internal relocation is an option. The law and policies on
persecution, Humanitarian Protection, sufficiency of protection and internal relocation are
set out in the relevant Asylum Instructions, but how these affect particular categories of
claim are set out in the guidance below.

Each claim should be assessed to determine whether there are reasonable grounds for
believing that the claimant would, if returned, face persecution for a Convention reason -
i.e. due to their race, religion, nationality, membership of a particular social group or political
opinion. The approach set out in Karanakaran should be followed when deciding how much
weight to be given to the material provided in support of the claim (see the Asylum
Instruction on Considering the Asylum Claim).

If the claimant does not qualify for asylum, consideration must be given to whether a grant
of Humanitarian Protection is appropriate. If the claimant qualifies for neither asylum nor
Humanitarian Protection, consideration should be given as to whether he/she qualifies for
Discretionary Leave, either on the basis of the particular categories detailed in Section 4 or
on the individual circumstances.

This guidance is not designed to cover issues of credibility. Case owners and caseworkers
will need to consider credibility issues based on all the information available to them. For
guidance on credibility see the Asylum Instructions on “Considering the Asylum Claim” and
“Assessing Credibility in Asylum and Human Rights Claims”.

All Asylum Instructions can be accessed via the Horizon intranet site. The instructions are
also published externally on the Home Office internet site at:

http://www.ind.homeoffice.gov.uk/documents/asylumpolicyinstructions/

Those who cannot show support for or loyalty to Zanu-PF or the Mugabe regime

Applicants may claim asylum based on fear of violence at the hands of state agents, war
veterans, or other supporters of ZANU-PF because of involvement with the opposition
Movement for Democratic Change (MDC) or their relationship to someone who is so involved.
They may also, following RN, claim asylum because they cannot show support for or loyalty to
Zanu-PF or the Mugabe regime.

Treatment. Since the party was formed in 1999, many MDC activists have been subjected to
restrictions on their freedom of expression, political intimidation, assault, arbitrary arrest and
detention, imprisonment, torture, kidnapping, rape and murder. This treatment has mostly been
perpetrated by the Government, the security forces, ZANU-PF activists and youth and war
veterans groups. Historically, such treatment has escalated around the time of general,
presidential and by-elections. The expected violence did not materialise in the run-up to the
parliamentary elections in 2005, or the synchronised parliamentary and presidential elections
in March 2008."

¥ COIS Zimbabwe Country Report 2007 (Background Information: Electoral History & Human Rights:
Political Affiliation) & FCO Country Profile 2007: Zimbabwe
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There was a dramatic increase in political violence and repression in March and April 2007 with
hundreds of activists arrested and detained without charge following protests that began in
Harare on 11 March." However, it was after Morgan Tsvangirai won the presidential poll on 29
March 2008, but did not get the 50% plus one vote he needed for outright victory, necessitating
a run off which was scheduled for 27 June, that arguably the worst political persecution of
recent times in Zimbabwe occurred. ZANU-PF’s response was to unleash a whirlwind of
violence in which over 150 people, mostly those perceived to be MDC supporters, were Killed,
tens of thousands injured and perhaps a quarter of a million displaced. The violence continued
after the election, particularly in rural areas, and even after a Memorandum of Understanding
that included a call for an end to the political violence was signed by the parties to the talks on
21 July 2008. Shortly after the MOU was signed ZANU-PF reportedly did dismantle some of
the bases that ‘war veterans’ had used to launch attacks on MDC supporters after the MOU
was signed but some remained, particularly in Mashonaland West, East and Central
provinces.COIR

By 22 August 2008 the Foreign and Commonwealth Office was reporting that levels of political
violence and intimidation had fallen, with the groups of ZANU-PF youth previously prevalent in
the northern, wealthier suburbs of Harare having dispersed.'® However, by the end of
September there were reports that violence had flared up in the Mbare suburb of Harare when
MDC supporters sought to reoccupy properties they had been evicted from during the height of
the violence. According to the FCO, the situation also remained tense in parts of Mashonaland
and Manicaland, where the ZANU-PF leadership is exceptionally vicious. Access to the rural
areas continued to be restricted by roadblocks, with groups of ZANU-PF youth still present in
those areas and the main bases still in place. Attacks, abductions and arrests of perceived
MDC activists were still occurring around the country, but at a lower level than April - June. The
FCO concluded that while there was a downward trend in violence, the situation remained
unpredictable and incidents of violence across the country continued, noting that it could
deteriorate further without warning."”

The families and those associated with MDC activists and politicians have been subjected to
intimidation or violence as a result of their relationship. The intimidation ranges from name-
calling to physical violence. There is no evidence that some relationships are more vulnerable
than others."®

Sufficiency of protection. As this category of applicants’ fear is of ill-treatment or persecution
by the state authorities or groups that are associated with and act with the acquiescence or
encouragement of the state, they cannot apply to the state for protection.

Internal relocation. This category of applicants’ fear is of ill treatment/persecution by the state
authorities. This does not mean that case owners should automatically presume that internal
relocation is not an option. As Lord Bingham observed in Januzi ([2006] UKHL 5):

“The more closely the persecution in question is linked to the state, and the greater the
control of the state over those acting or purporting to act on its behalf, the more likely
(other things being equal) that a victim of persecution in one place will be similarly
vulnerable in another place within the state. The converse may also be true. All must
depend on a fair assessment of the relevant facts.”

Very careful consideration must be given to whether internal relocation would be an effective
way to avoid a real risk of ill-treatment/persecution at the hands of, tolerated by, or with the

'° COIS Zimbabwe Country Report 2007 (Background Information: Recent Developments), BBC News
‘Crackdown on Zimbabwean activists’ dated 20 March 2007, IRIN: Zimbabwe ‘More arrests, tension rises’
dated 12 March 2007 & IRIN: Zimbabwe ‘Opposition leaders picked up by police’ dated 28 March 2007

1% | etter from FCO 22 August 2008

"7 etter from FCO 22 August 2008

'® Email from British High Commission Harare dated 4 July 2005.
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connivance of, state agents. If an applicant who faces a real risk of ill-treatment/persecution in
their home area would be able to relocate to a part of the country where they would not be at
real risk, whether from state or non-state actors, and it would not be unduly harsh to expect
them to do so, then asylum or humanitarian protection should be refused.

The AIT in ‘RN’ found that:

233. In our view the level of risk is not reduced by the failed asylum seeker returning not to his
home area but to another area instead where he is unknown. As a newcomer to the area, he
would be very likely to encounter enquiries from those representatives of the regime in control of
the area as to his background, history and associations. In such an area the same risk arises of
being faced with a demand to demonstrate loyalty to the ruling party and it may be that the level
of risk is perhaps enhanced because, as a newcomer, he would attract interest as to his
background and suspicion of having been displaced already on account of being found to be
disloyal or a potential supporter of the opposition to the regime.

However, supplementary evidence put to the Tribunal in RN about the situation post the 15
September power-sharing agreement indicated that Matabeleland was largely free of political
violence, and that indeed there had been relatively few incidents of political violence there even
at the height of the violence elsewhere in Zimbabwe. Case owners should therefore ensure
that they obtain the latest information about the situation and in light of that it may in some
cases be appropriate to explore whether internal relocation within Zimbabwe may be an
effective and reasonable way to avoid the threat of political violence.

Caselaw.

HS (returning asylum seekers) Zimbabwe CG [2007] UKAIT 00094 Failed asylum seekers
do not, as such, face a risk of being subjected, on return to Zimbabwe, to persecution or serious
ill-treatment. That will be the case whether the return is voluntary or involuntary, escorted or not.

The findings in respect of risk categories in SM and Others (MDC — Internal flight — risk
categories) Zimbabwe CG [2005] UKIAT 00100, as adopted, affirmed and supplemented in AA
(Risk for involuntary returnees) Zimbabwe CG [2006] UKAIT 00061 are adopted and reaffirmed.
The Tribunal identifies one further risk category, being those seen to be active in association
with human rights or civil society organisations where evidence suggests that the particular
organisation has been identified by the authorities as a critic or opponent of the Zimbabwean
regime.

The process of screening returning passengers is an intelligence led process and the CIO will
generally have identified from the passenger manifest in advance, based upon such
intelligence, those passengers in whom there is any possible interest. The fact of having made
an asylum claim abroad is not something that in itself will give rise to adverse interest on return.

The Tribunal adopts and reaffirms the findings in AA in respect of the general absence of real
risk associated with any monitoring of returnees that might take place after such persons have
passed through the airport and returned to their home area or re-established themselves in a
new area.

RN (Returnees) Zimbabwe CG [2008] UKAIT 00083 Those at risk on return to Zimbabwe on
account of imputed political opinion are no longer restricted to those who are perceived to be
members or supporters of the MDC but include anyone who is unable to demonstrate support
for or loyalty to the regime or Zanu-PF. To that extent the country guidance in HS is no longer to
be followed.

The fact of having lived in the United Kingdom for a significant period of time and of having
made an unsuccessful asylum claim are both matters capable of giving rise to an enhanced risk
because, subject to what we have said at paragraph 242 to 246 [reproduced below], such a
person is in general reasonably likely to be assumed to be a supporter of the MDC and so,
therefore, someone who is unlikely to vote for or support the ruling party, unless he is able to
demonstrate the loyalty to Zanu-PF or other alignment with the regime that would negate such
an assumption.
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The attempt by the regime to identify and suppress its opponents has moved from the individual
to the collective. Thus, a person who returns to a home in an area where the MDC made
inroads into the Zanu-PF vote at this year’s elections faces an enhanced risk as whole
communities are being punished for the outcome in an attempt to change the political landscape
for the future and to eliminate the MDC support base.

It is the CIO, and not the undisciplined militias, that remain responsible for monitoring returns to
Harare airport. In respect of those returning to the airport there is no evidence that the state
authorities have abandoned any attempt to distinguish between those actively involved in
support of the MDC or otherwise of adverse interest and those who simply have not
demonstrated positive support for or loyalty to Zanu-PF. There is no reason to depart from the
assessment made in HS of those who would be identified at the airport of being of sufficient
interest to merit further interrogation and so to be at real risk of harm such as to infringe either
Convention.

Paras 241 — 246 of RN state:

241. But having passed through the airport without any real difficulty, as will be the case for very
many deportees about whom there is nothing known to excite the interest of the CIO, we
recognise that many returnees will experience very real difficulty upon return to the areas of
residence or other relocation. That does not mean that a bare assertion of Zimbabwean
nationality and the claimed inability to demonstrate ZANU-PF membership or loyalty to the
regime will be sufficient to establish a right to be recognised as a refugee.

242. The evidence upon which this decision is based is mostly in the public domain and so is
available to be placed before the authorities in other countries as well as in the United
Kingdom. We are told that some four million Zimbabweans have left that country to live
elsewhere. If a person is able to do so and now travels to the United Kingdom to claim
asylum here he will need to explain why, if he is indeed a refugee, he did not seek
international protection in the country to which he had fled initially: see section 8(4) Asylum
and Immigration (Treatment of Claimants, etc.) Act 2004. Similar issues may arise under
section 8(5) or (6).

243. And it may be difficult to reconcile the nature and cost of the journey to the United
Kingdom with the economic deprivations suffered by many Zimbabweans in their country of
nationality or subsequent place of residence. That may raise questions as to whether such a
claimant was in fact aligned with or otherwise viewed as loyal to the regime so as to be able
to avoid the consequences of the chaotic disarray in the economy that other Zimbabweans
have had to deal with, so as to preserve the means to finance such a journey. As can be
seen from the discussion below, the economic conditions under which the majority of
Zimbabweans other than those favoured by the regime are stark. Most ordinary
Zimbabweans not prospering under the patronage of the regime have very little left in the
way of resources or possessions.

244. What this means is that each case will turn on its own facts. We do not say that most
Zimbabwean claimants will be unable to demonstrate the loyalty to the regime that will be
necessary to avoid the persecutory ill-treatment meted out to those who cannot. The
evidence indicates that there are large numbers of Zimbabweans who are members or
supporters of Zanu-PF or who voted for that party at the elections, whether that was
because of expedience or genuine support for the aims and objectives of the party.

245. Many such persons will no doubt have contemplated migration to escape the economic
catastrophe of their country, even if because of their demonstrated support for the party they
have had access to some services such as the food aid that has been denied to others.
Whilst it is entirely understandable that in such dire circumstances many should seek
economic opportunities abroad, that does not give rise to a sound claim to be in need of
international protection.

246. So, this will be a question of fact to be resolved in each case. This may come down to a
simple assessment of credibility. But immigration judges are well accustomed to making such
judgements. An appellant who has been found not to be a witness of truth in respect of the
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factual basis of his claim will not be assumed to be truthful about his inability to demonstrate
loyalty to the regime simply because he asserts that. The burden remains on the appellant
throughout to establish the facts upon which he seeks to rely.

Conclusion. Zimbabweans who have given a credible account and established that on
return they would be unable to demonstrate that they are supporters of, or loyal to, ZANU-
PF should be treated as being at real risk of mistreatment on return to Zimbabwe and
should be granted asylum.

This does not mean that every Zimbabwean will be entitled to a grant of asylum. A person
returning from the UK as a failed asylum seeker will not generally be at risk on that account
alone. The Tribunal in RN was careful to say that its Determination does not mean that
most Zimbabwean asylum claimants will be unable to demonstrate the loyalty to the current
regime in Zimbabwe necessary to avoid persecution. On the contrary, the Tribunal
concluded that large numbers of Zimbabweans who voted for, or are members or
supporters of ZANU-PF, may have emigrated from Zimbabwe for economic reasons but are
not entitled to international protection.

Each case must therefore be considered on its individual merits. The AIT in RN provided
helpful guidance on the factors that must be taken into account. For example, a person who
has travelled to the UK having already fled Zimbabwe to a neighbouring country will have to
explain why they did not claim asylum in the country to which s/he fled initially. It may also
be difficult to reconcile the cost of the journey to the UK with the economic deprivations
suffered by many Zimbabweans — the AIT found that most Zimbabweans who do not enjoy
the patronage of the regime in Zimbabwe would have very little left in the way of resources
or possessions. This may raise questions whether the applicant was in fact viewed as loyal
to the current regime in Zimbabwe in order for them to be able to finance such a journey.

Assessment of the claim will therefore often come down to a question of credibility. An
applicant who has not been truthful about the factual basis of his or her claim should not be
assumed to be truthful about his or her inability to demonstrate loyalty to the present
regime merely because s/he asserts it. However, care must be taken not to rule out a claim
purely on the basis that the applicant has not told the truth. If the applicant is nonetheless
found to be at real risk of persecution on return, asylum should be granted.

The AIT in its Determination in RN noted that:

“Although a power sharing agreement has been signed between Mr Mugabe on behalf of Zanu-
PF and Mr Tsvangirai on behalf of the MDC, it is too early to say that will remove the real risk of
serious harm we have identified for anyone now returned to Zimbabwe who is not able to
demonstrate allegiance to or association with the Zimbabwean regime.”

The evidence submitted in the RN case and the low volume of reports of ongoing violence
indicates that there has already been a decline in levels of political violence since the
period covered by most of the evidence on which the AIT based its Determination in RN
and the AIT also recognised that:

“Further international intervention or some unforeseen upheaval inside Zimbabwe itself may
change the position, for example, by giving the MDC real control of the police. In such an
eventuality it will be for judicial fact finders to determine the extent to which the evidence
before them differs from that which is before us, pending fresh country guidance...”

It is therefore important that Case owners refer to the most up to date country information to
ascertain whether, in the circumstances prevailing at the time the decision is made, there is
still a risk to the individual applicant in their home area and if there is, whether internal
relocation would be a reasonable and effective way for them to avoid that risk.
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Teachers

Applicants may claim fear of discrimination or violence due to actual or imputed political
sympathy with the opposition and the implication that professional position will be used to
influence students.

Treatment. Continuing a long established pattern, Zimbabwean teachers have since the
Presidential and Parliamentary elections in March 2008 been accused of supporting the
opposition MDC. Several thousand teachers, mostly from rural areas, have fled their
schools. There are reports that teachers have been killed, including two beaten to death at
their school in the north-western Guruve region, and many have been threatened,
assaulted and hospitalised. There are reports that teachers in ZANU-PF’s strongholds in
Mashonaland East, Central and West and Manicaland provinces are worst affected. The
usually pro-Mugabe Zimbabwe Teachers Association has said that it was concerned about
the safety of its members."

The reason for teachers being targeted may in many cases be because many teachers
serve as polling and returning officers in elections, and as such are suspected of
deliberately mis-stating figures. Teachers have also antagonised the regime by
encouraging voters to vote freely for the candidate of their choice. Historically, their position
will not have been helped by the MDC, shortly after its formation in1999, having identified
teachers as the perfect messengers for the party because of their involvement in voter
education programmes.?

In the hyper-inflationary economic environment in Zimbabwe it is impossible to put a figure
on how much teachers are paid but in August 2008 the Foreign and Commonwealth Office
estimated that a teacher’s monthly salary is less than the cost of a 10 kg bag of maize
meal. Many thousands of teachers have left Zimbabwe to pursue economic opportunities in
other countries.”’

Sufficiency of protection. As this category of applicants’ fear is of ill-treatment or
persecution by the state authorities or groups that are associated with and act with the
acquiescence or encouragement of the state, they cannot apply to the state for protection.

Internal relocation. This category of applicants’ fear is of ill treatment/persecution by the state
authorities. This does not mean that caseowners should automatically presume that internal
relocation is not an option. As Lord Bingham observed in Januzi ([2006] UKHL 5):

“The more closely the persecution in question is linked to the state, and the greater the control of
the state over those acting or purporting to act on its behalf, the more likely (other things being
equal) that a victim of persecution in one place will be similarly vulnerable in another place within
the state. The converse may also be true. All must depend on a fair assessment of the relevant
facts.”

Very careful consideration must be given to whether internal relocation would be an effective
way to avoid a real risk of ill-treatment/persecution at the hands of, tolerated by, or with the
connivance of, state agents. If an applicant who faces a real risk of ill-treatment/persecution in
their home area would be able to relocate to a part of the country where they would not be at
real risk, whether from state or non-state actors, and it would not be unduly harsh to expect
them to do so, then asylum or humanitarian protection should be refused.

The AIT in ‘RN’ found that:

233. In our view the level of risk is not reduced by the failed asylum seeker returning not to his

9 COIS Zimbabwe Country Report 2008
2 COIS Zimbabwe Country Report 2008
2 FCO Letter 22 August 2008
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home area but to another area instead where he is unknown. As a newcomer to the area, he
would be very likely to encounter enquiries from those representatives of the regime in control of
the area as to his background, history and associations. In such an area the same risk arises of
being faced with a demand to demonstrate loyalty to the ruling party and it may be that the level

of risk is perhaps enhanced because, as a newcomer, he would attract interest as to his
background and suspicion of having been displaced already on account of being found to be
disloyal or a potential supporter of the opposition to the regime.

However, supplementary evidence put to the Tribunal in RN about the situation post the 15
September power-sharing agreement indicated that Matabeleland was largely free of political

violence, and that indeed there had been relatively few incidents of political violence there even

at the height of the violence elsewhere in Zimbabwe. Case owners should therefore ensure
that they obtain the latest information about the situation and in light of that it may in some
cases be appropriate to explore whether internal relocation within Zimbabwe may be an
effective and reasonable way to avoid the threat of political violence.

Caselaw.

SM and others (MDC- internal flight- risk categories) Zimbabwe CG [2005] UKIAT 00100
Notified 11/05/05. The Tribunal found that there continues to be a risk for teachers with an
actual or perceived political profile of support for the MDC.

The Tribunal accepted that local police, ZANU-PF party organisations and war veterans do
maintain records, or ‘lists’ of MDC supporters, and that these are exchanged between different
areas. Therefore, a claimant who has established that they are a political activist to the extent
that they have come to the serious adverse attention of the authorities, the war veterans or
ZANU-PF so that they are at risk in their home area may not be able safely to relocate to
another part of Zimbabwe, although this is a question of fact to be assessed in the
circumstances of each case.

AA (Risk for involuntary returnees) Zimbabwe CG [2006] UKAIT 00061. Promulgated
2/8/06. The Tribunal reaffirmed the risk to teachers in SM (above).

RN (Returnees) Zimbabwe CG [2008] UKAIT 00083 There is clear evidence that teachers
in Zimbabwe have, once again, become targets for persecution in Zimbabwe. As many
teachers have fled to avoid retribution, the fact of being a teacher or having been a teacher
in the past is capable of raising an enhanced risk, whether or not a person was a polling
officer, because when encountered it will not be known what a particular teacher did or did
not do in another area.

Conclusion. Teachers, like any other Zimbabweans, who on return would be unable to
demonstrate that they are supporters of, or loyal to, ZANU-PF would , like other perceived
MDC supporters, be at real risk of mistreatment on return to Zimbabwe and should be
granted asylum.

This does not mean that every teacher will be entitled to a grant of asylum. The Tribunal in
RN was careful to say that its Determination does not mean that most Zimbabwean asylum
claimants will be unable to demonstrate the loyalty to the current regime in Zimbabwe
necessary to avoid persecution. On the contrary, the Tribunal concluded that large
numbers of Zimbaweans who voted for, or are members or supporters of ZANU-PF, may
have emigrated from Zimbabwe for economic reasons but are not entitled to international
protection. Some of these may have been teachers.

Each case must therefore be considered on its individual merits. The AIT in RN provided
helpful guidance on the factors that must be taken into account. For example, a person who
has travelled to the UK having already fled Zimbabwe to a neighbouring country will have to
explain why they did not claim asylum in the country to which s/he fled initially. It may also
be difficult to reconcile the cost of the journey to the UK with the economic deprivations
suffered by many Zimbabweans — the AIT found that most Zimbabweans who do not enjoy
the patronage of the regime in Zimbabwe would have very little left in the way of resources
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or possessions.

Given the economic situation of teachers, it is also important to ascertain how a teacher
financed a journey to the UK and may raise questions whether the applicant was in fact
viewed as loyal to the current regime in Zimbabwe in order for them to be able to finance
such a journey.

Assessment of the claim will therefore often come down to a question of credibility. An
applicant who has not been truthful about the factual basis of his or her claim should not be
assumed to be truthful about his or her inability to demonstrate loyalty to the present
regime merely because s/he asserts it. However, care must be taken not to rule out a claim
purely on the basis that the applicant has not told the truth. If the applicant is nonetheless
found to be at real risk of persecution on return, asylum should be granted.

The AIT in its Determination in RN noted that:

“Although a power sharing agreement has been signed between Mr Mugabe on behalf of Zanu-
PF and Mr Tsvangirai on behalf of the MDC, it is too early to say that will remove the real risk of
serious harm we have identified for anyone now returned to Zimbabwe who is not able to
demonstrate allegiance to or association with the Zimbabwean regime.”

The evidence submitted in the RN case and the low volume of reports of ongoing violence
clearly indicates that there has already been a decline in levels of political violence since
the period covered by most of the evidence on which the AIT based its Determination in RN
and the AIT also recognised that::

“Further international intervention or some unforeseen upheaval inside Zimbabwe itself may
change the position, for example, by giving the MDC real control of the police. In such an
eventuality it will be for judicial fact finders to determine the extent to which the evidence
before them differs from that which is before us, pending fresh country guidance...”

It is therefore important that Case owners refer to the most up to date country information to
ascertain whether, in the circumstances prevailing at the time the decision is made, there is
still a risk to the individual applicant in their home area and if there is, whether internal
relocation would be a reasonable and effective way for them to avoid that risk.

General country situation (non-medical)

Some applicants may state that the general humanitarian situation in Zimbabwe is so poor that
it would be a breach of Article 3 of ECHR to return them to Zimbabwe.

Treatment. Zimbabwe is suffering from a major economic crisis. Unofficial estimates suggest
inflation could be as high as 231,000,000%. The economy, and particularly agricultural
production, has shrunk by over 50% since 1996. Gold production is at its lowest levels for 90
years. Electricity is severely restricted, blackouts are common and water shortages last four
days at a time in some areas. Basic food and fuel are difficult to obtain, with people turning to
the black market where prices are too high for the majority. For example, a teacher’'s monthly
salary is less than the cost of a 10 kg bag of maize meal - which would last a small family
about a week. The worst hit are the elderly caring for grand children orphaned by the country’s
AIDS epidemic.?

There has been a significant deterioration of the food supply situation in Zimbabwe over recent
years. Factors such as drought and floods, low crop performance and limited irrigation have
been exacerbated by the sharp economic decline. The annual crop and food assessment
indicates that the 2008 harvest was one of the worst in living memory and Zimbabwe is facing
a deficit of over 1 million metric tons in cereals. In addition, Zimbabwe is suffering as a result of

2 COIS Zimbabwe Country Report 2008 (Humanitarian issues)
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HIV and AIDS, with the pandemic claiming an estimated 2300 lives a week.?®

Sufficiency of protection. In light of the nature of this category of claims, the availability of
sufficient protection from the state authorities is not relevant.

Internal relocation. The humanitarian situation in Zimbabwe changes quickly and not all
areas are equally affected. If it is found that the applicant would face inhuman or degrading
treatment on return to their home area, case owners should consider whether an applicant who
would not otherwise be at risk on relocation could reasonably be expected to relocate to a
different part of the country where conditions are less severe, taking account of the latest
country information..

Caselaw HS (returning asylum seekers) Zimbabwe CG [2007] UKAIT 00094 Country conditions
have continued to deteriorate but are not generally such as to bring about an infringement of
Convention rights for returnees or to require the grant of humanitarian protection

RN (Returnees) Zimbabwe CG [2008] UKAIT 00083 Each case will fall to be decided on its own
facts. In some cases we can see that it will not be difficult for an appellant to succeed on this basis
[of Article 3]. The fresh evidence now before the Tribunal demonstrates that the state is responsible
for the displacement of large numbers of people so as to render them homeless and, unless the
misgivings expressed in the evidence before us about the very recent lifting of the ban on the
distribution of food aid prove to be unfounded, the evidence demonstrates also that there has been a
discriminatory deprivation of access to food aid which, plainly, is a deliberate policy decision of the
state acting through its chosen agents. But the more recent evidence indicates that those agencies
involved with the distribution of food aid, separate from that available to only some from the
government, have once again been able to recommence operations, although subject to registration
requirements.

On the other hand there will be many appellants who will be unable to make out such a case. Where
a family has a home and access to some food provision, either from the state or an NGO or other
agency, those harsh living conditions are unlikely to establish an infringement of article 3. Many
Zimbabweans have relatives living abroad to whom they can look for support. Professor Ranger told
us that money transfers were now difficult to arrange. In view of the collapsed economy and the
damage to the banking system on account of hyperinflation, we do not find that difficult to accept. But
he confirmed also in his oral evidence that there was no reason to believe that the process by which
friends or relatives living abroad were able to arrange for groceries and other provisions to be
ordered and paid for in neighbouring countries and delivered to homes in Zimbabwe had been
disrupted.

Some Zimbabweans, especially those living close to the border, will be able to travel freely across
into some neighbouring countries to trade, possibly seek employment, or to buy food and provisions.
Some will be able to sustain themselves adequately on the basis of food aid and other relief from
agencies able and willing to provide it. Thus, the position remains that each claim must be assessed
on its own facts.

Conclusion. General country conditions are poor. Food is scarce and accommodation
difficult to find. Generally, poverty and lack of resources will not amount to a breach of
Article 3 ECHR, however, each case should be considered on its individual merits taking
into account factors including the age and state of health of the applicant. Where the
conditions on return will be so extreme that returning the applicant would, taking his or her
her individual characteristics and circumstances into account, give rise to a real risk of
inhuman or degrading treatment, a grant of Discretionary Leave will be appropriate. Where
the humanitarian conditions that the applicant faces on return have been exacerbated by
politically discriminatory policies of the Zimbabwean government but the applicant is not
facing denial of aid because of his or her individual (perceived) political opinion, a grant of
Humanitarian Protection will be appropriate. Where the applicant faces a real risk of being
denied aid because of his or her perceived political opinion, the dire humanitarian
conditions that s/he faces on return may amount to persecution entitling him or her to the

% COIS Zimbabwe Country Report 2008 (Humanitarian issues)
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grant of refugee status. All such cases should be referred to a Senior Caseworker.
Prison conditions

Applicants may claim that they cannot return to Zimbabwe due to the fact that there is a
serious risk that they will be imprisoned on return and that prison conditions in Zimbabwe
are so poor as to amount to torture or inhuman treatment or punishment.

The guidance in this section is concerned solely with whether prison conditions are such
that they breach Article 3 of ECHR and warrant a grant of Humanitarian Protection. If
imprisonment would be for a Refugee Convention reason, or in cases where for a
Convention reason a prison sentence is extended above the norm, the claim should be
considered as a whole but it is not necessary for prison conditions to breach Article 3 in
order to justify a grant of asylum.

Consideration. Prison conditions remain harsh and life threatening. The government's 43
prisons are designed for a capacity of 16,000 prisoners but hold approximately 25,000,
according to media reports. Prison guards beat and abuse prisoners. Poor sanitary
conditions persist, which aggravate outbreaks of cholera, diarrhoea, measles, tuberculosis,
and HIV/AIDS- related illnesses. Human rights activists’ familiar with prison conditions
have reported constant shortages of food, water, electricity, clothing, and soap. According
to the Solidarity Peace Trust and Institute for Justice and Reconciliation report Policing the
State, "political arrestees are routinely and deliberately overcrowded, with 30 or more
people being kept at times in cells intended for six," and those "who have been severely
beaten by the police and have fractures and other injuries, are routinely denied any access

to health care or medication for varying period of time”.?*

Juveniles are not held separately from adults. The Prison Fellowship of Zimbabwe, a local
Christian organization working with former inmates, estimated in 2006 that more than 200
children were living in the prison system with their detained mothers. Another source
estimated that in 2006 there were than 300 children in the country's prisons, the majority
who are less than two-years-old. The source reported that children had to share their
mother’s food rations and that additional blankets and children’s clothing was not issued.?

Conclusion. Prison conditions in Zimbabwe are poor with overcrowding, poor sanitation
and HIV/AIDS being particular problems. Conditions are unlikely to reach the Article 3
threshold in the majority of cases but the individual factors of each case should be
considered to determine whether detention will cause a particular individual in his particular
circumstances to suffer treatment contrary to Article 3, relevant factors being the likely
length of detention the likely type of detention facility and the individual’s age and state of
health. Where in an individual case treatment does reach the Article 3 threshold a grant of
Humanitarian Protection will be appropriate.

Discretionary Leave

Where an application for asylum and Humanitarian Protection falls to be refused there may
be compelling reasons for granting Discretionary Leave (DL) to the individual concerned.
(See Asylum Instructions on Discretionary Leave) Where the claim includes dependent
family members consideration must also be given to the particular situation of those
dependants in accordance with the Asylum Instructions on Article 8 ECHR.

With particular reference to Zimbabwe, the types of claim which may raise the issue of
whether or not it will be appropriate to grant DL are likely to fall within the following
categories. Each case must be considered on its individual merits and membership of one

24 COIS Zimbabwe Country Report 2008 (Prisons)
25 COIS Zimbabwe Country Report 2008 (Prisons)
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of these groups should not imply an automatic grant of DL. There may be other specific
circumstances related to the applicant, or dependent family members who are part of the
claim, not covered by the categories below which warrant a grant of DL - see the Asylum
Instructions on Discretionary Leave and on Article 8 ECHR.

Minors claiming in their own right

Minors claiming in their own right who have not been granted asylum or HP can only be
returned where they have family to return to or there are adequate reception and care
arrangements. At the moment we do not have sufficient information to be satisfied that
there are adequate reception and care arrangements in place.

Minors claiming in their own right without a family to return to, or where there are no
adequate reception and care arrangements, should if they do not qualify for leave on any
more favourable grounds be granted Discretionary Leave for a period as set out in the
relevant Asylum Instructions.

Medical treatment

Applicants may claim they cannot return to Zimbabwe due to a lack of specific medical
treatment. See the IDI on Medical Treatment which sets out in detail the requirements for
Article 3 and/or 8 to be engaged.

Zimbabwe’s health care delivery system, once considered as a model for the region, has
collapsed due to under-funding, lack of foreign exchange for importing drugs, and attrition
of qualified staff. At the primary level, utilisation of services have declined, due to a lack of
essential drug supplies, staff shortages, low quality of services, poor maintenance of health
facilities and an inability of patients to pay user fees for care.?®

Zimbabwe has ten provincial hospitals; the two most important hospitals being Parirenatwa
Hospital in Harare (900 beds) and Mpilo Central Hospital in Bulawayo (600 beds). Medical
facilities, particularly outside of Harare and Bulawayo are limited and the level of care
available at Parirenatwa Hospital is rudimentary, with medicines and medical equipment
such as thermometers and wheelchairs in short supply. Although the Government still
provides free healthcare to low-income earners, patients are required to pay for medication,
the costs of which have risen quickly in recent years. In addition, many drugs are not
available now that the Ministry of Health and Child Welfare is required to make payments in
advance for most products.?’

Zimbabwe doctors’ organisation has warned of a looming health disaster in the country’s
cities ...” as “... a breakdown in the sanitation system ...” and the consequential lack of
clean water was leading to an increased incidence of diarrhoea and cholera”.?® By 21
November 2008 nearly 300 people were reported to have died in Zimbabwe in recent
weeks in a cholera outbreak which has hit about 6,000 people. The World Health
Organisation predicted that the water-borne disease would continue to spread because of
poor sanitation in the impoverished country's urban areas. Cholera is endemic in
Zimbabwe, but doctors are predicting that this would be the worst outbreak since 2000. The
WHO said that tackling the problem would be difficult because of the local shortage of
drugs, medical supplies and health professionals, and the start of the rainy season was
"also of concern". %

In July 2006, Human Rights Watch noted that: Zimbabwe has one of the highest HIV
prevalence rates in the world, with 20% of those aged 15-49 living with HIV or AIDS. An

6 COIS Zimbabwe Country Report 2008 (Human Rights: Medical Issues)
" COIS Zimbabwe Country Report 2008 (Human Rights: Medical Issues)
8 COIS Zimbabwe Country Report 2008 (Human Rights: Medical Issues)
2 BBC Cholera Outbreak Strikes Zimbabwe 21/11/08
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estimated 1.6 million Zimbabweans out of a total population of 12.9 million are living with
HIV and AIDS. According to 2005 National Estimates from the Ministry of Health and Child
Welfare, 115,000 of the people living with HIV/AIDS are children under the age of 15. In
2005, 169,000 Zimbabweans died of AIDS. The availability of medical care provided by the
Government and NGOs for people living with HIV/AIDS has increased in the past few years
due to efforts to scale up access to treatment. Voluntary Counselling and Testing (VCT)
programs are also expanding and administered free of charge or for a small nominal fee.
The provision of Anti-Retroviral drugs (ARVs) does not begin to meet the needs of the
population, however, and the Government’s stated aim of providing ARVs to 300,000
people by 2010 had reportedly reached only 23,000 people by July 2006. A number of
NGOs continue to work towards improving treatment for HIV/AIDS in Zimbabwe, including
Medicins Sans Frontieres and the Catholic Mission in Harare.*

Where a case owner or caseworker considers that the circumstances of the individual
claimant and the situation in the country reach the threshold detailed in the IDI on Medical
Treatment making removal contrary to Article 3 or 8 a grant of Discretionary Leave to
remain will be appropriate. Such cases should always be referred to a Senior Caseworker
for consideration prior to a grant of Discretionary Leave.

Returns

Factors that affect the practicality of return such as the difficulty or otherwise of obtaining a
travel document should not be taken into account when considering the merits of an asylum
or human rights claim. Where the claim includes dependent family members their situation
on return should however be considered in line with the Immigration Rules, in particular
paragraph 395C requires the consideration of all relevant factors known to the Secretary of
State, and with regard to family members refers also to the factors listed in paragraphs 365-
368 of the Immigration Rules.

HS (returning asylum seekers) Zimbabwe CG [2007] UKAIT 00094 Failed asylum seekers
do not, as such, face a risk of being subjected, on return to Zimbabwe, to persecution or serious
ill-treatment. That will be the case whether the return is voluntary or involuntary, escorted or not.

The findings in respect of risk categories in SM and Others (MDC — Internal flight — risk
categories) Zimbabwe CG [2005] UKIAT 00100, as adopted, affirmed and supplemented in AA
(Risk for involuntary returnees) Zimbabwe CG [2006] UKAIT 00061 are adopted and reaffirmed.
The Tribunal identifies one further risk category, being those seen to be active in association
with human rights or civil society organisations where evidence suggests that the particular
organisation has been identified by the authorities as a critic or opponent of the Zimbabwean
regime.

The process of screening returning passengers is an intelligence led process and the CIO will
generally have identified from the passenger manifest in advance, based upon such
intelligence, those passengers in whom there is any possible interest. The fact of having made
an asylum claim abroad is not something that in itself will give rise to adverse interest on return.

The Tribunal adopts and reaffirms the findings in AA in respect of the general absence of real
risk associated with any monitoring of returnees that might take place after such persons have
passed through the airport and returned to their home area or re-established themselves in a
new area.

RN (Returnees) Zimbabwe CG [2008] UKAIT 00083lt is the ClO, and not the undisciplined
militias, that remain responsible for monitoring returns to Harare airport. In respect of those
returning to the airport there is no evidence that the state authorities have abandoned any
attempt to distinguish between those actively involved in support of the MDC or otherwise of
adverse interest and those who simply have not demonstrated positive support for or loyalty
to Zanu-PF. There is no reason to depart from the assessment made in HS of those who

% COIS Zimbabwe Country Report 2007 (Human Rights: Medical Issues)
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would be identified at the airport of being of sufficient interest to merit further interrogation
and so to be at real risk of harm such as to infringe either Convention.

The Tribunal found in HS that the well resourced, professional and sophisticated intelligence
service that is the CIO would distinguish, when dealing with those returning as deportees
from the United Kingdom, between those deportees in whom there was some reason to
have interest and those who were of no adverse interest simply on that account. This was an
intelligence led process informed by record keeping in Zimbabwe and information from
operatives sent to the United Kingdom to infiltrate MDC groups active there. The risk
categories were clearly identified and there was evidence that those not falling into such

were able, generally, to pass through the airport without real difficulty.

Caseworkers and case owners should continue to consider claims on their merits and grant
asylum if the applicant establishes a well-founded fear of persecution and is not excluded
from protection. Consideration of Humanitarian Protection or Discretionary Leave should be

carried out in accordance with normal policy.

Zimbabwean nationals may return voluntarily to any region of Zimbabwe at any time by way
of the Voluntary Assisted Return and Reintegration Programme implemented on behalf of
the UK Border Agency by the International Organization for Migration (IOM) and co-funded

by the European Refugee Fund. IOM will provide advice and help with obtaining travel

documents and booking flights, as well as organising reintegration assistance in Zimbabwe.
The programme was established in 1999, and is open to those awaiting an asylum decision

or the outcome of an appeal, as well as failed asylum seekers. Zimbabwean nationals
wishing to avail themselves of this opportunity for assisted return to Zimbabwe should
contact the IOM offices in London on 0800 783 2332 or www.iomlondon.org.
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