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THE SEXUAL O F W E N C E S  ACT, 2006 

An Act of Parliament to make provision about 
sexual offences. their definition7 prevention and the 
protection of all persons from harm from unlawful 
sexual acts, and for connected purposes 

ENACTED by the Parliament of Kenya as follows- 

1, This Act may be cited as the Sexual Offences Act, 
2006. 

2, (1) In this Act, unless the context otherwise requires - 

"act which causes penetration" means an act 
contemplated under this Act; 

"child" has the meaning assigned thereto in the 
Children Act; 

"complainant.' ' means the Republic or the alleged victim 
of a sexual offence and in the case of a child or a person 
with mental disabilities, includes a person who lodges a 
complaint on behalf of the alleged victim where the victim 
is unable or inhibited from lodging and following up a 
complaint of sexual abuse; 

"consent" has the meaning assigned to it under this Act; 

"DNA" means deoxyribonucleic acid, the genetic code 
unique to every living organism, including human beings 
and "DNA Test" shall be construed accordingly; 

"genital organs7' includes the whole or part of male or 
female genital organs and for purposes of this Act includes 
the anus; 
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-'gag rape" has the meaning assigned to it under 
section 1 0  of this Act; 

"HIV" means the Human Xxnax-zamzodefiellcy Virus 
which causes AIDS; 

"HIV test" means the test which determines whether a 
person is infected with HIV; 

"indecent act" means a y  intentional act whgch 
causes- 

<a) any contact between the gerrital organs of a 
person, his or her breasts and buttocks with that 
of another person; 

(b) exposure or display of any pornographic material 
to m y  person against his or her will, b u g  does 
not include am act which causes penetration; 

"intermediarf' means a person authorized by a court, 
on account of his or her expertise or experierxce, t o  give 
evidence on behalf of a vulnerabk witness and may include 
a parent, relative, psychologist, counselor, guardian, 
children's officer or social worker; 

"law enforcement officer-' mearts any person whose 
duties involve law enforcement and includes but is not 
limited to a police officer as defined mder the Police A c t ;  

"person with mental disabilities" means a person 
affected by any mental disabslity irrespective of its cayse, 
whether temporary or perxname~~t, atld for purposes a f  this 
Act includes a persen affected by such mental disability to 
the extent that he or she, at the t h e  of the alleged 
commission of the offence in questio% was- 

(a) urlable I t o  appreciate the nature and reasonably 
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Rape 
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foreseeable consequences of any act described 
under this Act; 

<b) able to appreciate the nature and reasonably 
foreseeable consequenczes of such an act but 
unable to act in accordance with that 
appreciation; 

(c) unable to resist the commission of any such act; 
or 

<d) unable to communicate his or her unwillingness 
to participate in a n y  such act; 

"Minister" means the Minister for the time being 
responsible for matters relating to legal affairs and public 
prosecutions; 

"penetration " means the partial or complete insertion 
of the genital organs of a person into the genital organs of - another person; 

"sexual offence" means any offence prescribed in this 
Act; ~ J X I  

"vulnerable- person" means a child, a person with 
mental disabilities or an elderly person and "vulnerable 
witness" shall be construed according1 y - 

3 - < I )  A person commits the offence termed rape if- 

<a> he or she intentionally and u n l a ~ l l y  
commits a.n act which causes penetration with 
his or her g e ~ t a l  organs; 

<b> the other person does not consent to the 
penetration; or 
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<c) the consent is obtained by force or by means 
of threats or intimidation of any kind- 

(2) In this section the term "intentionalfy a-nd 
unlawfia1ly7' has the meaning assimed to it in section 43 of 
this Act- 

(3) A person guilty of an o f a c e  under this section is 
liable upon conviction to imprisonent for a term which 
shall not be less than ten years but which may be enhanced 
to impriso-ent for life- 

4- /kny person who attempts to unlawfially and Attempted rape. I 
intentionally commit an act which causes penetration with 
his or her genital organs is guilty of the ofsence of 
attempted rape and is liable upon conviction for 
imprisonment for a term which shall not be less than five 
years but which may be enhanced to impriso~lment for life- 

i 
5-< 1 > &y person who unlawfully- 

<a) penetrates the genital organs of another 
person with- 

(i) any part of the body of another or that 
person; or 

(ii) an object manipulated by another or that 
person except where such penetration is 
carried out for proper and professional 
hygienic or medical purposes; 

Cb> manipulates any part of his or her body or 
the body of another person so as to cause 
-penetration of the genital organ by any part 
of the other person's body, 

Sexual assault- 



No, 3 

Compelled o r  
induced indecent 
acts. 

Acts which cause 
penetration or indecent 
acts c o ~ ~ l m i m e d  within 
the view of a f a d l y  
member. c h i l d  o r  
person with mental 
disabilities - 

is guilty of a.n offence termed sexual assault- 

(2) A person guilty of an offence under this section is 
liable upon conviction to imprisonment for a term of not 
less than ten years but which may be enhanced to 
impri sonxnent for life - 

6- A person who intentionally and unlawfixlly compels, 
induces or causes another person to engage in an indecent 
act with- 

<a> the person compelling, inducing or causing 
the ofher person to engage in the act; 

< a third person; 

(c) that other person himself or herself; or 

(d) a n  object, including any part of the body of an 
animal, in circumstances where that other 
person- 

(i) would otherwise not have committed or 
allowed the indecent act; or 

Cii) is incapable in law of appreciating the 
nature of am illdecent act, including the 
circumstances referred to in section 43, 

is guilty of an offence and is liable upon conviction to 
imprisonment for a term which shall not be less than 
five years. 

7, A person who intentionally commits rape or an 
indecent act with another within the view of a family 
member, a -child or a person with mental disabilities is guilty 
of an offence and is liable upon conviction to imprisonxnent 
for a term which shall not be less than ten years- 
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8-(1) A person who commits an act which causes 
penetration with a child is guilty of an offence termed 
defilement - 

(2) A person who c o m i t s  an offence of defilement 
with a child aged eleven years or less shall upon conviction 
be sentenced to imprisorunent for life- 

(3) A person who co-its am offence of defilement 
with a child between the age of twelve and fifteen years is 
liable upon conviction to imprisorxnent for a term of not 
less than twenty years. 

(4) A person who co-its art offace of defilement with 
a child between the age of sixteen a.nd eighteen years is 
liable upon conviction to impriso-ent for a term of not 
less than years- 

(5) It is a defknce to a charge under this section if- - 
(a) it is proved that such child, deceived the accused 

person into believing that he or she was over the 
age of eighteen years at the time of the alleged 
coxnrnission of the offence; and 

(b) the accused reasonably believed that the child 
was over the age of eighteen years.  

<6) The belief referred to in subsection (5) (b) is to be 
aetermined having regard t o  all the circumstances, including 
any steps the accused person took to ascertain the age of the 
complainant, 

(7) W e r e  the person charged with a n  offence under 
this Act is below the age of eighteen years, the court may 
upon conviction, sentence the qcused person in accord-ce 
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Cap. 92 
Act No. 8 of 2001. 

with the provisions of the Borstal Institutions Act and the 
Children's Act. 

<8) The provisions of subsection (5) shall not apply if 
the accused person is related to such child within the 
prohibited degrees of blood or affinity, 

Attempted deftlement . 9,(1) A person who attempts to commit am act which 
would cause penetration with a child is guilty of an offence 
termed attempted defilement. 

(2) A person who commits an offence of attempted 
defilement with a child is liable upon conviction to 
imprisoru~lent for a term of not less than ten years. 

(3) The provisions of section 8<5),(6),<7) and (8) shall 
apply mutatis m u t a m d i s  to this section. 

Gang rape. 10- d y  person who commits the offence of rape or 
defilement under this Act in association with others is guilty 
of afi offence termed gang rape and is liable upon conviction 
to imprisonment for a term of not less fifteen years but 
which may be enhanced to imprisonxnent for life. 

Indecent act with child 1 1 ,(I > h y  person who c 0 ~ i t s  an indecent act with a 
or adult. child is guilty of the offence of committing an indecent act 

with a child and is liahle upon conviction to imprisonxnent 
for a term of not less than ten years- 

(2) It is a defence to a charge under subsection(1) if it is 
proved that such child deceived the accused person into 
believing that such child w a s  over the age of eighteen years 
at the time of the alleged commission of the offence, and the 
accused person reasonably believed that the child was over 
the age of eighteen years- 

(3) The belief referred. to in subsection C2) is to be 
determined having regard to all the circumstances, including 

I 
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the steps the accused person took to ascertain the age of the 
complainant - 

(4) VVhere the person charged with an offence under this 
Act is below the age of eighteen years, the court may upon 
conviction, sentence the accused person in accordance with 
the provisions of the Borstal Institutions Act and the Cap. 92 

Children's Act. A C ~  NO .a of 2 0 0 1  

(5) The provisions of subsection <2) shall not apply if the 
accused person is related to such child within the prohibited 
degrees of blood or affinity- 

(6) d y  person who commits an indecent act with an adult 
is guilty of an offence and is liable to imprisonrnent for a 
term not exceeding five years or to a fine not exceeding 

thousand shillings or to both- 

12, A person including a juristic person w h b  

(a) manufactures or distributes any article that 
promotes or is intended to promote a sexual 
offence with a child; or 

Promotion of sexual 
offences with a child. 

@) who supplies or displays to a child any article 
which is intended to be used in the 
performance of a sexual act with the intention 
of encouraging or enabling that child to 
perform such sexual act, 

is guilty of an offence and is liable upon conviction to 
imprisonrnent for a term of not less than five years and 
where the accused person is a juristic person to a fine of not 
less than five hundred thousand shillings- 

13- A person including a juristic person who, %XI relation 
to a child- 
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Child sex tourism. 
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<a) knowingly or intentionally makes or organizes 
any travel arrangements for or on behalf of a child 
within or outside the borders of Kenya, with the 
intention of facilitating the commission of any 
sexual offence against that child, irrespective of 
whether the offence is committed; 

<b) supplies, recruits, transports, transfers, harbors or 
receives a child, within or across the borders of 
Kenya, for purposes of the commission of any 
sexual offence under this Act with such child or 
any other person, 

is, in addition to any other offence for which he or she 
may be convicted, guilty of the offence of child trafficking 
and is liable upon conv&tion to imprisonxnent for a term o.f 
not less than ten years and where the accused person is a 
juristic person to a fine of not less than two million 
shillings - 

14- A person including a juristic person who- 

<a> makes or organizes any travel arrangements for or 
on behalf of any other person, whether that other 
person is resident within or outside the borders of 
Kenya, with the intention of facilitating the 
commission of any sexual offence against a child, 
irrespective of whether that offence is committed; 
or 

<b) prints or publishes, in any manner, any information 
-at is intended to promote or facilitate conduct that 
would constitute a sexual offence against a child 

(c) introduces, organizes or facilitates contact with 
another person under the auspices of promoting 
tourism, in any manner, in order to promote condnct 
that would constitute a sexual offence against a 
child, 
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is guilty of an offence of promoting child sex tourism and is 
liable upon conviction to imprisollment for a terrn of not 
less than ten years and where the accused person is a 
juristic person to a fine of not less than two million 
shillings - 

15, ATly person who- 

(a) knowingly permits any child to remain in any 
premises, for the purposes of causing such child to 
be sexually abused or to participate in any form of 
sexual activity or in any obscene or indecent 
exhibition or show; 

<b) acts as a procurer of a child for the purposes of 
sexual intercourse or for any form of sexual abuse 
or indecent exhibition or show; 

Cc) induces a person to be a cllent of a child for sexual 

.- intercourse or for any form of sexual abuse or 
indecent exhibition or show, by means of print or 
other media, oral advertisements or other similar 
means; 

(d) takes advantage of his influence over, or his 
relationship to a child, to procure the child for 
sexual intercourse or any form of sexual abuse or 
indecent exhibition or show; 

(e) threatens or uses violence towards a child to procure 
the child for sexual intercourse or any form of 
sexual abuse or indecent exhibition or show; 

C f )  intentionally or knowingly owns, leases, rents, 
manages, occupies or has control of any movable or 
immovable property used for purposes of the 

Child prostitution. 
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Child pornography. 
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co-ission of any otxence under this Act with a 
child by any person; 

C g )  gives monetary consideration, goods other benefits 
or &y other form of inducement to a child or his 
parents with intent to procure the child for sexual 
intercourse or any form of sexual abuse or indecent 
exhibition or show, 

conunits the offence of benefiting &om child prostitution 
and is liable upon conviction to imprisonment for a tenm of 
not less than ten years.. 

16-<I) -y person including a iuristic person who- 

(a) sells, lets to hire, distributes, publicly exhibits or 
in any manner puts into circulation, or for 
purposes of sale, kiire, distribution, public 
exhibition or circulation, makes, produces or has 
in his or her possession any obscene book, 
p axnphlet, paper, drawing, painting, m3 
representation or figure or any other obscene 
object whatsoever; 

imports, exports or conveys any obscene object 
for any of the purposes specified in subsection (1 >, 
or knowingly or having reason to believe that 
such object will be sold, let to hire, 
distributed or publicly exhibited or in any manner 
put into circulation; 

Cc) takes part in or receives profits from any 
business in the course of which he or she knows 
or has reason to believe that any such obscene 
objects are, for any of the purposes specifically in 
this section, made, produced, purchased, kept, 
imported, exported, conveyed, publicly exhibited 
or in- any manner put into circulation; 



Exploitation of 
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paper, drawing, painting, art, representation or tigure or any 
other object shall be deemed to be obscene if it is lascivious 
or appeals to the prurient interest or if its effect, or where it 
comprises two or more distinct items the effect of any one 
of its items, if taken as a whole, tends to deprave and 
corrupt persons who are likely, having regard to all relevant 
circumstances, to read, see or hear the matter contained or 
embodied in it- 

17, PLIly person who- 

(a) intentionally causes or incites another person to 
become a prostitute; and 

(b) intentionally controls m y  of the activities of 
another person relating to that persons 
prostitution; and does so for or in expectation of 
gain for him or her self or a third person, 

is guilty of an offence and is liable upon conviction to 
imprisonrnent for a term of not less than five years or to a 
fine of five hundred thousand shillings or to both- 

IS-( 1 ) h y  person who intentional1 y or knowing1 y 
arranges or facilitates travel within or across the borders of 
Kenya by another person and either- 

<a> intends to do mything to or in respect of the 
person during or after the journey in any part of 
the world, which if done will involve the 
cornxnission of an offence under this Act; or 

Cb) believes that another person is likely to do 
something to or in respect of the other person 
,during or after the journey in any part of the 
world, which if done will involve the commission 
of an offence under this Act, 
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is guilty of an offence of trafficking for sexual 
exploitation- 

<2> A person guilty of an offence under this 
section is liable upon conviction, to imprisonxnent for a 

term of not less than fifteen years or to a fine of not less 
than two million shillings or to both. 

19-< 1) A person who, in relation to a person with mental Prostitution of pe-oms 

disability, for financial or other reward, favour or wiChment"l 
disabilities - 

compensation to such person with mental disability or to 
aaxy  other person, intentionally- 

<a> co-its any ofrence under this Act with such 
person with disabilities; 

(b) invites, persuades or induces such person with 
disabilities to allow him or her to co-it any 
ofsince under this Act with such person with - disabilities; 

(c) makes available, offers or engages such person 
with disabilities for purposes of the commissiorx 
of any offence under this Act with any person; 

<d) supplies, recruits, transports, transfers, harbours 
or receives such person with disabilities, within 
or across the borders of Kenya, for purposes of 
the co-ission of any offence under this Act 
with any person; 

(e) allows or knowingly permits the commission of 
any offence under this Act by any person with 
such person with disabilities; 

(0 knowing1 y or intentionally ow~ls, leases, rents, 
manages, occupies or has control of any 
movable or i-ovable property used for 
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purposes of the co-ission of any offence 
under this Act with such person with disabilities 
by any person; 

(g) detains such person with disabilities, whether 
under threat, coercion, deception, abuse of 
power or force for purposes of the c o ~ i s s i o r r  
of any offence under this Act with any person; 
or 

<h) participates in, is involved in, .promotes, 
encourages or facilitates the cornxnission of any 
offmce under this Act with such person with 
disabilities by any person, 

is, in addition to any other offeIlce which he or she may be 
convicted, guilty of the offence of being involved in the 
prostitution of a person with disabilities and shall, upon 
conviction, be liable to imprisonxn-t for a term of not less 
than ten years- 

(2) A person who intentionally lives wholly or in part 
on rewards or compensation or receives financial or other 
reward, favour or compensation fkom the cornrnission of any 
offence under this Act with a person with disabilities by 
another person is guilty of an offence of benefiting from 
prostitution of a person with disabilities and is liable upon 
conviction to imprisonznent for a term of not less than ten 
years. 

(3) h y  person including a juristic person who--- 

a) knowingly or intentionally makes or organizes 
any travel arrangements for or on behalf of any 
pwson, whether that person is resident within or 
outside the borders of Kenya, with the intention of 
facilitating the co-ission of any sexual offence 
against a person with disabilities. irrespective of 
whether that offence is comitted or not; or 
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(b) prints or publishes. in any mmer,  amy 
information that is intended to promote or 
facilitate conduct that would constitute a sexual 
offence against a person with disabilities, 

is guilty of an offence of promoting sex tourism wi3h 
persons with disabilities and is liable upon conviction to 
imprisonment for a term of not less tham ten years or to a 
fine of not less than tvvo million shillings. 

(4) A juristic person convicted of an offence under this 
section is liable upon conviction to a fine of not less than 
t w o  million shillings- 

20- (1) h y  male person who corrrmits - indecent act or Incest by -it persons. 

an act which causes penetration with a female person who is 
to his knowledge his daughter, ggranddaughter, sister, 
mother, niece, aunt or gra.ndrnoth= is guilty of a.n offmce 
termed incest and is liable to imprisonxnent for a term of not 
less than ten years: 

* 

Provided that, if it is alleged in the information or 
charge and proved that the f-ale person is under the age of 
eighteen years, the accused person shall be liable to 
imprisonmaent for life and it shall be irnrnaterial that the act 
which causes penetration or the indecent act was obtained 
with the consknt of the female person. 

(2) If any male person attempts to c o m i t  the of f ice  
specified in subsection <I), he is guilty of an offknce of 
attempted incest and is liable upon conviction to a term of 
imprisomxnent of n o t  less than ten years -  

(3) Upon conviction i n  any court of m y  male person 
f0.r an offence under this section, or of am attempt to 
GO-it such an offknee, it shall be within the power of the 
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court  to issue orders referred to as "section I 1 4  orders" 

No.3 of 2001. 
under the Children's Act ax~d in addition divest the offender 
of all authority over such female, remove the offender from 
such guardianship and in such case to appoint any person o r  
persons t o  be the guardian or guardians of any such female 
during her minority or less period- 

Incest b y  fernale 21, The provisions of section 20 s h a k l  apply m u r a z i s  
pet-sons. m u r a m d i s  with respect t o  any female person who commits 

an indecent act o r  act which causes penetration w i t h  a male 
person who is t o  her knowledge her son, father. grandson 
sand father, brother, nephew or uncle- 

rest of  lat ti on ship- 22-<1) En cases of the offence of incest, brother and 
sister includes half brother, half sister and adoptive brother 
and adaptive sister and a father includes a half father and an 
uncle of the fist degree and a mother includes a half mather 
and an a u n t  of the first degree whether through lawful 
wedlock or not- 

c2) In this A c t  - 

<a) "uncle" means the brother of a person's parent 
and "aunt" has a corrc%sponding meaning; 

<b) "'nephew" means the child of a person's 
brother or sister and "niece" has a 
corresponding meaming; 

<c) "half-brother" means a brother who shares only 
one parent with another; 

<d) "half-sister" means a sister who shares only one 
parent with another; a ~ ~ d  

<e) "adoptive brother-' means a brother who is 
' related t o  another through a d o p z i o n  and 

"adoptive sister" has a corresponding meaning, 
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(3) PUI accused person shall be presumed, unless the 
contrary is proved, to have had knowledge, at the time of the 
alleged offence, of the relationship existing between him or 
her and the other party to the incest- 

(4) In c&ses where the accused person is a person living 
w i t h  the complainant in the same house or is a parent or 
pardim of the complainant, the court m a y  give am order 
removing the accused person *om the hause until the matter 
is detemined and the court may also give axl order 
classifying such a child as a child i n  need of care and 
prote~tion md may give -her orders under the Children's NO. s ~ f a o c l x  
Act. 

Z3,<') &kny person, who being i n  a position of authority, 
or holding a public office, who persistently makes any 
sexual advances or requests which he or she knows, or has 
reasonable grounds to b o w .  are unwelcome. is guilty of the 
offence of sexual harassment and shall be liable to 
imprisonment for a term of not less than three years or P o  a 
fine of not less than one hundred thousand shillings or t o .  
both. 

<2) It shall be necessary to g r o v e  in a charge of sexual 
harassment that- 

<a) the submission or re~ection by the person to whom 
advances or requests are made is intended t o  be 
used as basis of ernployxnent or of a decision 
relevant t o  the career of the alleged victim or of a 
service due t o  a member of the public in the case of 
a public off~cer; 

m) such advances or requests have the effect of 
interfering with the alleged victim's work or 
educational performance o r  creating am offensive 
working or learning environxnent for the alleged 



and has sexual intercourse xwith or commits m y  other sexual 
offence under this Act wi- any patient in the hospital, such 
sexual intercourse not a m o m z i n g  to the offence of rape or 
defilement shall be guil- of a.n offknce of abuse of position 
of authority amd shall be liable upon conviction t o  
imprisornment for a term of not less t h a n  ten years. 

<4) Amy person who being thehead-teacher, teacher or 
employee in a primary or secondary school or special 
institution of learning whether forrnal o r  idormal, takes 
advantage of his or her o-cia1 position MCL induces or 
seduces a pupil or student to have sex- intercourse d t h  
him o r  her or conuni ts  any other offiice under this Act, 
such s,exud intercourse not amoun~hg to the offence- of rape 
or defilement, shall be &lw of an offence of &use of 
position of authority arid shall be liable upon convic*ion t o  
imprisoment for a term of not less t h a m  ten years. 

(5 )  Any person who being in a position of &rust takes 
evantage of his or her position and inducres or seduces a 
person in their care t o  have sexual intercourse wi& him or 

I h a  'or colrruIlits any other offence under this Act, such 
sexual intercourse not arnoufxting to the offerroe of rape or 

- defilement, shall be -1- of an o f f i ~ c z  of abuse of posit;ion 
of trust arzd shall be liable upon conviction to ~~~~~~~t 
for a term of not less than t e z x  years. 

25-<I) .Co~ldu~t  by a person which would otherwise be Sexual -1~tionships 

an offence mder this Act against ano&her person* is not an ~ ~ h t h o ~ $ m ~ ~ ~ ~ "  

offence under section 24 if, imediatezy before the position 
of authority or trust arose. a sexual rdationsfip existed 
between that persenand the other person. 

<2) Subsection <-I)  does not a p p z y  if at that time sexual 
intercourse between such persons would have been 
-law f i ~ l .  

<3) In .proceedings for &. offence under this section it is  
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victim or. denid of a service due t o  the member of 
the 

<c) public &om ol. public office. 

Sexual offersees 
relating to pos**ion 

24,<1) WThoever bein= the superintmdent or manager o f  
of -d a jfil. re-d home or children's o r  arsy i n s t i t u t k o n  or ax~y 
psrsonsirr wsi*io;rr other place of custody established by or under any law 
of trust. takes advssltage of his or her official position and induces or 

seduces m y  imate o r  *bitant of such jail or institution, 
rem&nd home, plffie or institution t o  have sexual intercourse 
with hhn or her, such sexual intercourse not .mounting t o  
the offexxce of rape or defilexn-t shdl be guilty of a sexual 
offknee relating t o  a position of authority d shall be liable 
u p o m  conviction to imprisomrment for t m  of not less than 
ten years- 

<2) An-y person who bekg a law enforcement officer 
takes radvwtage of his or her position . and has sexual 
intercourse or oorxuzlits amy other sexual offerzee under this 
a t -  

<&) within the limits of the station t o  which he or 
she is a p p o g x l t e d ;  o r  

w) i n  the prexnises of any station house whether or 
not situated i n  the station to which he or she i s  
appointed; or 

. <c) on a person in his or her custody or i n  the 
custody of a law enforce~~~ent off~cer 
subordinate t o  him or her. 

co-its ars offence of abuse o f  position of authority and is 
liable upon conviction t o  kprisonrrxent for a t- of not 
leas -than *€ST& years- 

<3) Air& &=-on who baing the --ager of any hospital 
or staff of a h o a p i k d  takes sdvmtage of his or her position 
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for t h e  accused person t o  prove that such a relationship 
existed at that time. 

Deliberate 
transmission of H v  o r  

6 1 h y  person who, having actual howledge that 
a n y  other life he or she is infected with HW or amy other life threatening 
threatening sexually 
lransmitted disease. 

sexually transmitted disease intentionally, knowingly and 
willfully does anything or permits the doing of anything 
which he or she b o w s  or ought t o  reasonably how-  

(a) will infect amother person with HIV or any other 
iife threatening sexually transmitted disease; 

@) is likely t o  lead t o  another person being infected 
with ECrV or any other life threatening sexually 
transmitted disease; 

(c) will i~fect  mother person w i z h  any other 
sexually transmitted disease, 

shall. be guilty of an offence. whether or not he or she is 
married to that other person, amd shall be liable upon 
conviction to impriso~lrzlent for a tern of not less fifteen 
years but which may be for life. 

<2) Notwithstanding the provisions of any other law, 
where a person is charged with conmmitting an offence 
under t h i s  section, the court may direct that an appropriate 
sample  or samples be taken from the accused person, at 
such place and subject to such conditions as the court may 
direct, for the purpose of ascertaining whether or  not he or 
she is infected with H Z V  or any other life threatening 
sexually transmitted disease. 

(3)The sample o r  samples taken from an accused 
person in terms of subsection <2) shall be- stored at an 
appropriate place until fi~lization of the trial. 

(4) e court shall, where the accused person is 
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Deliberate 
transmission of H I Y  6 

any other life 
th~ste-njng sexually 
transmi- disease. 
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f the accused person to prove that such a relationship 
.existed , at that time. 

3l- 
2 6  1 m y  person who, having actual knowledge that 

he or she is infected -with H W  or any ofher life threatening 
sexually trmsmitted disease intentionally, knowingly and 
willfully does anything or permits the doing of anything 
which he or she knows o r  ought t o  reasonably know- 

<a) will iMect another person with WTV ar any other 
life threatening sexually transmitted disease; 

m) is likely t o  lead to another person being infected 
vrith H N  or any other life threatening sexually 
transrnittsd disease; 

<c) w infect another person with any other 
sexual1 y transmitted disease, 

shall be guilty of an offmce, whether or not he or she i s  
m d e d  to that other person, and shall be liable upon 
conviction to h p r i s o n r n m t  for a tenn of not less sfkeen 
years but which may be for life- 

€2) No~ithstandtng the provisiow of any other law, 
where a person is charged with comitting an offeznce 
under this section, the court may direct that an appropriate 
szunple or smples be taken *om the accused person, at 
such place and sub_)ect to such. conditions as the court may 
direct, for the pwose of ascertaining whether or no* he o r  
she is infscted with HTV or arry other life threatening 
sexually transmitted disease- 

(3)The sample or s m p l e s  taken m accused 
person in ten-ns of subsection <2) shall be- .Stored at z x n  
appropriate place until finalization o f  the trial. 

(4) The court s h a ~ ~ ,  where the accused person is 



in respect of any detention, injury or loss caused b y  or in 
connection with the taking of art appropriate sample in 
terns of subsection (53 ,  unless the taking was unreasonable 
ar done i n  bad £kith or the person who took the sample was 
culpably ignor-t and negligent. 

Is) a y  person who, without reasonable excuse. 
hinders or obstructs the taking of am appropriate sample in 
terms of subsection <5) shall be guilty of an offence of 
obstructing the cause of justice and shall on conviction be 
liable to imprisoment for a term of not less than five -years 
or t o  a fine of not less fifiy thousand shillings or to both. 

<9> %%%ere a person-is convicted of any offence under 
'this Act and it is proved that at xhe t h e  of the commission 
of the offence, the convicted person was infected with HW 
or any other R i f e  threatening sexually transmitted disease 
whether or not he or she was aware of his or her infections 
notwithstamding any  other sentence in this Act, he or she 
shall be liable upon conviction to imprisorrment for a term 
of not less than yems but which may be d a n c e d  t o  
irnpriso~lment for life. ' 

(I  0) For purposes of this section- - 

(a> the presence i n  a person's body of HW 
antibodies or antigens. detezted through an 
appropriate test or series of tests, shall be 
prima- facie proof that the person concerned is 
infected with HIV; axad 

*) i f  it is proved that a person was infected with 
HIV after coxnrnitting an offence refkrred t o  i n  
this Act, it shdl be presumed. unless the 
contrary is S~OTW-XI~ that he or she was infscted 
with WTV when the offence was corx+m%tted. 
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27, 3 m y  person c o m i t s  Z U l  offe?rrce i f  he Adrnirristering a 

intentionally adrninisters a substance to, or causes a SUbSbnC"Within-t- : 

substance to be administered to ox talken by, another person 
with the intention of- 

a )  stupefying; or 

m) overpowerins that- person, 

so as t o  enable any person t o  engage i n  a sexual activity 
with that person- 

<2) In proceedings for an offace under this section it i s  
for the complainant to prove that the accused person 
alxninistered or caused the alleged victim to take any 
subsmce with a view t o  engaging i n  a sexual activity with 
the alleged victim. 

<3) A person guilty of an offence under this section is, 
in addition to any other offence under this Act,-liable on 
conviction to im&somrxlent for a tern of not less t h a n  ten 
years. 

C 

28.<1) A X X ~  juristic person cornrnits of&ence if he' mstributiun 
substance by juristic intentionally distributes or administers a substance to, or p-orr- 

causes a substance to be distributed by other persons with 
the intention of- 

(a) stupefying; or 

over-powering anather person. 

s o  as to enable any person to engage i n  a sexual activity 
with that other person. 

<2) In proceedin~s fox a n  offence under this section it is 
for the accused person to prove that be did not distribute or 
cause t o  be taken any substance with a view t o  one person 
engaging into a sexual activity with another person. 
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Cultuzal and religious 
effcnces. 

Non-disclosure nf 
c~nvicti~r& of sexual 
offen=-. 

(3) A juristic person guilty of an offence under this 
section is liable on conviction to a fine of not less than five 
million shillings or  imprisoment of its directors for a term 
of not less than ten years or  both. 

29, Any person who for cultural or religious reasons 
forces another person to engage i n  a sexual act or atly act 
that amounts to an offence under this Act is guilty of an 
offence and is liable upon conviction t o  imprisonxnent .for a 
term of not less t h a n  ten years- 

30- A person who has been convicted of a sexual offence 
and who fails to disclose such conviction when applying for 
employment which places him qr her in a posiiion of 
authority or czwe of children or any other vulnerable person 
or when offering or agreeing to take care of or supervise 
children or  m y  other vulnerable person is guilty of an 
ofrenee and liable upon conviction to imprisoment for a 
tern of not less than three y e a r s  or to a of not less than 

thousand shillings or to both- 

~u lnerab le  wirnesses. 31 ,< 1 ) A court, in criminal proceedings involving t h e  
alleged co~llmission of a sexual offence, may declare a 
witness, other than the accused, who is to give evidence i n  
those proceedings a vulnerable witness if such witness is- 

<a> the alleged victim i n  the proceedings pending 
before the court; 

-1 a child; or 

<c> a person w i t h  men*& disabilities- 

(2) The court may, on its own initiative or on request of 
the  prosecution or any witness other than a witness referred 
t o  in subsection <1) who is to give evidence in proceedings 
referred . t o  i n  subsection 1 declare any such 
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witness, other than the accused, a vulnerable witness i f  in 
the court's opinion he or she is likely t o  be vulnerable on 
account of- 

<b) intellectual, psy~hological or physical 
impairment; 

<d> cultural differences; 

<=> the possibility of intimidation; 

<a race; 

<SZ> religion; 

(h> language; 

(i) the relationship of fhe witness t o  any party to 
the proceedings; 

a> the nature of the subject matter of the 
evidence; or 

00 any other factor fhe court considers 
relevant - 

<3) The court may, i f  it is in doubt as to whether a 
witness should be declared a vulnerable wvitness in terms of 
subsection <2), S-an  ax^ intermediary to appear before 
the court and advise the court on the vulnerability of such 
witness- 

(4) Upon declarati&n of a witness as a vulnerable 
witness in 'terms of this section, the court shall, subject to 
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the provisions of subsection <5), direct that such witness be 
protected by one or more of the following measures- 

(a) allowing such witness to give evidence under 
the protective cover of a witness protection box; 

@) directing that the witness shall give evidence 
through an intenediary; 

<c) directing that the proceedings may not take 
place in open court; 

{d) prohibiting the publication of the identity of the 
complainant o x  of the complainant's family, 
Including the publication of infomation that 
may lead to the identification of the complainant 
or the comp1ainaTlt's family; or 

> any other measure which the coyrt deems just 
a.nd appropriate, 

/ 

<5) Once a court declares any person a vulnerable 
witness, the court shall direct that an intermediary referred 
to in subsection <3), be appointed in respect of such witness 
unless the interests of justice justify the non-appointnxent of 
an intemediary, in which case the court shall record the 
reasons for not appointing an intermediary- 

(6) h intermediary referred f o l k  subsection (3) shall 
be summoned to appear in court on a specified date, place 
and time to act as an intermediary and shall, upon failure to 
appear as directed, appear before the court to advance 
reasons for such failure, upon which the court may act as it 
deems fit- 

(7) I f  a court directs that a vulnerable witness be 
allowed t o  give evidence through an intermedisxry. such 
intermediary may- 
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<b> convey the general purport o f  m y  question to 
the relevant witness; 

<c> inform the court at any t i m e  that the witness 
is fatigued or stressed; ztnd 

<c) request the court for a recess- 

€8) In determining which of the protective measures 
referred to in subsection <4) should be applied to a witness, 
tfie court shall have regard t o  all the circumstances of the 
case, including- 

'<a) any views expressed by the witness,  but the court 
shall accord such views the weiet  it considers 
appropriate in view of the witness's age and 
maturity; 

(b) m y  views expressed by a knowledgeable person 
who is acquainted with or has dealt with the 
witness; 

<c) e need to protect the witness's dignity -md 
safety and protect the witness fkom trauma; and 

(d) the question whether the protective measures zme 
likely to prevent the evidence given by the 
witness mrn being effectively tested by a party to 
the proceedings- ' 

(9) The court may, on its o w  initiative or upon the 
request of the prose-cution, at any the  revoke or vary a 
directioa given in terms of subsection <4), asld the court 
shall, if such revocation or variation has been made on its 
o n  initiative, r -sh reasons therefor at the time of the 
revocation or variation- 
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(10) A court shall not convict am accused person 
charged with an offence under i s  Act solely on the 
uncorroborated etidence of am intermediary. 

1 I Any person, including a juristic person, who 
pubtishes any irrfonnation i n  contravention of this section or  
contrary t o  any direction or authority under this section or 
wha in any manner whatsoever reveals the identity of a 
witness 2 n  contravention of a direction under this- section, is  
g u i l t y  of an offence and liable on conviction to 
imprisollment for a term of not less than three years or to a 
fine of not less than thousand shillings or t o  both i f  the 
person 2 respect of whom the pubxication or revelation of 
idmtity w a s  done is under the age of eieteen y e a r s  and in 
any other case t o  imprisollmerrrt for a tern of not less the& 
years or to a fine of not less than rwo hundred thousand 
shillings or to both- 

(12) A n y  jur is t ic  person convicted of any office under 
this section shall be liable to a fine of one rr+illon shillings- 

c1.3) - accused person in criminal proceedings 
k v o I v l x ~ g  the alleged comission of a sexual offence who 
has no legal representation shall put any questions to a 
vulnerable witness b y  stating the questions t o  the court and 
the court shd1 repeat the questions accurately to the witness. 

Vulnerable witness ro 
bc n~t i f i sd  of 

32,<1) The prosecution shall iM0rr-n a witness who is-to 
p r n t e c c i v c r  ~ . = ~ s u w .  give evidenee in criminal proceedings . iA which a person is 

charged w i t h  the alleged comission of a sexual ofKmce, or 
i f  such Mtness  is a child, such child, his or her p-t or 
guardian or  a person fpr loco p a r e n c i s ,  of the possibility that 
he or she may be declared a vulnerable witmess i n  terms of 
section 31 and of fhe protective measures listed in 
paragraphs (a) to (e) of section 3 1<4) prior t o  such witness 
connnenchg his or her testimony at any stage of the 
proceedings. 
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CZ) The court shall, prior t o  hearing evidencc given by a 
witness referred t o  i n  subsection 1 enquire from the 
prosecutor whether the witness has been informed as 
contemplated in this section arid the court s h a l l  note the 
 witness"^ response on the record o f  the proceedings, and if 
the w i r n e s s  indicates that bc or she has not been so 
informed, the c o u ~  shall ensure that the witness is s o  
informed, 

33, Evidence of the surrounding circumstances and Evnrlrnceof 

impact of any sexual offence upon a complainant may be and 

adduccd i n  criminal psorcecdings involving the a I l e g c d  .,,,,,t,,,,,1 

commission of a sexual offence where such offence is tried offence 

in order t o  prove- 

<a) whether a sexual offence i s  l ikely  t o  have been 
committed- 

< i >  towards o r  i n  connection with r h e  person 
concerned; 

C i i )  under coercive circumstances referred t o  in 
section 43; and 

<b> For purposes of imposing an appropriate 
sentence, the extent of  the h a m  suffered by the 
person concerned. 

34-( 1 j No evidence as t o  any previous sexual EC , ~ - c c  o r  character 

experience o r  conduct of any person against or in ~ ~ s ~ U ~ V ' e U S  

c o n n c c t i o m  with whom any offence of a sexual nature is 
alleged t o  have been committed, other than evidence 
relating t o  s e x u a l  experience o r  conduct in respect of the 
offence which i s  being tried, shall be adduced, and no 
question regarding such sexual conduct s h a I T  be put t o  such 
person, the accused or any other witness a t  the proceedings 
pending. before a court unless the court has, on appIicatien 
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Medical treatment 
orders. 

by any party to the proceedings, granted leave to adduce 
such evidence or to put such questions. 

(2) Before an application for leave contemplated in 
subsection (1) is heard, the court shall direct that any 
person, other t h a n  the complainant, whose presence is not 
necessary, may not be present at the proceedings- 

C 3 )  The court shall, subject to subsection (4)' grant the 
application referred to in subsection (1) if satisfied that such 
evidence or questioning- 

(a) relates to a- specific instance of sexual activity 
relevant to a fact in issue; 

@> is likely to rebut evidence previously adduced 
by the prosecution; 

Cc) is likely to explain $he presence of semen or the 
source of prewancy or disease or any injury to 
the complainant, where it is relevant to a fact in 
issue; -- 

(d) is not substantially outweighed by its potential 
prejudice to the complainant's personal dignity 
and right to privacy; or 

(e) is fi-xndamental to the accused's defence. 

35, (1) A court shall upon conviction of a person having 
cornrnitted a sexual offence and if satisfied that the 
convicted person is dependent on or has the propensity to 
misuse alcohol, any drug or is suffering from any other 
disorder, and may benefit from treatment, grant an order for 
treatment or professional counseling atld such an order s h a Z Z  
be made in addition to any sentence, including a sentence of 
imprisonxnent which is not suspended. 
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(2) Notwithstanding the provisions of sub-section < 1 ), 
a court shall, at any time at the request of a victim of sexual 
offence or an intermediary, grant an order for the treatment 
of a victim of sexual offence. 

(3) Notwithstanding the provisions of sub-section <2), 
the Minister shall prescribe circumstances under which a 
victim of a sexual offence may at any time access treatment 
in any public hospital or institution- 

(4) The expenses incurred for the treatment or 
professional counseling of any person convicted of an 
offence under this section or a victim of a sexual offence as 
the case may be, shall be borne by the State- 

(32 AH &re&z2zzezt & mspet afa &rea&nezt erder or 
pxof='~siona$ counseling gr-td under this Act shall be 
undertaken at a public hospital or institution- 

(6) All medical records relating to treatment pursuant 
to subsections <I), (2)- <3) and (4) shall be kept and may be 
used as evidence before any court with regard to any 
offence under this Act- 

36, (1) Notwithstanding the provisions of section 26 of Evidence of medical 

this Act or any ofher law, where a person is charged with OrformSiCnafure- 

co-itting an offence under this Act, the court may direct 
that an appropriate sarnple or samples be taken fkom the 
accused person, at such place and subject to such conditions 
as the court may direct for the purpose of forensic and other 
scientific testing, including a DNA test, in order to gather 
evidence and to ascertain whether or not the accused person 
cornxnitted an offence. 

(2) The sample or samples taken &om an accused 
person in terms of subsection <I)  shall be stored at an 
appropriate place until of the trial, 
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<3) The court shall, where the accused person is 
convicted, order that the sample or samples be stored in a 
databank for dangerous sexual offenders and where the 
accused person is acquitted, order that the sample or 
samples be destroyed. 

j4) The dangerous sexual offenders databank referred 
to in subsection (3) shall be kept for such purpose a d  at 
such place and shall contain such particulars as may be 
determined by the Minister- 

<5) W e r e  a court has given directions under 
subsection (1)- any medical practitioner or designated 
person shall, if so requested in writing by a police officer 
above the rank of a constable, take an appropriate sample or 
samples from the accused person concemed. 

(6) h appropriate sample or samples taken in terms 
of subsection ( 5 j  

(a) shall consist of blood, urine or other tissue or 
substance as may be determined by the medical 
practitioner or designated person concerned, in 
such quantity as is reasonably necessary for the 
purpose of gathering evidence in ascertaining 
whether or not the accused person comitted an 
offence or not; and 

(b) in the case a blood or tissue sample, shall be 
taken *om a part of th6 accused person's body 
selected by the medical practitioner or 
designated person concemed in accordance with 
accepted medical practice- 

(7) Without prejudice to any other defence or 
limitation that may be available under any law, no claim 

shall lie and no set-off shall operate against- 
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(a) the State; 

(b) any Minister; or 

<c> any medical practitioner or designated persons, 

in respect of any detention, injury or loss caused by or in 
connection with the taking of an appropriate saxnple in 
terms of subsection (5)- unless the taking was unreasonable 
or done in bad faith or the person who took the sample was 
culpably ignorant and negligent- 

(8) d y  person who, without reasonable excuse. hinders 
or obstructs the taking of an appropriate s-le in terms of 
subsection (5) shall be guilty of an offence of obstructing 
the course of justice and shall on conviction be liable to 
imprisonznent for a term of not less than five years or to a 

of not less fifty thousand shillings or to both. 

37-(1) h y  person who intentionally interferes with a Keeping scene of 

scene of crime or any evidence relating to the commission c"mesecureetc- 

of an offence under this Act is guilty of an offence and is 
liable upon conviction to impriso~lment for a term of not 
less than three years or to a fine of one hundred thousand 
shillings or to both- 

(2) Interference referred to in subsection (1) includes 
but is not limited to- 

(a) tarnpering with a scene of crime; 

@) interference or intimidation of witnesses; and 

(c) any other act or omission that would hinder or 
obstruct investigations or material1 y 
misrepresent any evidence- 
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Offence t o  make -false 
allegations. 

38, ArJy person who makes false allegations against 
another person to the effect that the person has committed 
an offeIlce under this Act is guilty of z k  offence and shall be 
liable to punisbent equal to that for the offence 
complained of- 

Strpervision of 
dangerous sexual 
offenders: 

39-(1) A court may declare a person who has been 
convicted of a sexual offence a dangerous sexual offender if 
such a person has- 

(a) more than one conviction for a sexual offence; 

(b) been convicted of a sexual offence which was 
accompanied by violence or threats of violence; 

(c) been convicted of a sexual offence against a 
child, 

(2) Wenever a dangerous sexual offender has been 
convicted of a sexual offence and sentenced by a court - 
imprisonment without an option of a the court shall 
order, as part of the sentence, that when such offender is 
released after sewing part of a term of imprisollment 
imposed by a court, the prisons department shall ensure that 
the offeIlder is placed under long-term supervision by an 
appropriate person for the remainder of the sentence- 

(3) For purposes of subsection (2)- long term supervision 
means supervision of a rehabilitakive nature for a period of 
not less than five years- 

C 4 )  A court may not make an order referred to in 
subsection (2) unless the court has had regard to a report by 
a probation officer, social worker, or other persons 
designated by the court for the purposes of this section as 
such, which report shall contain an exposition of-- 
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(a) the suitability of the offender to undergo a long- 
term supervision order; 

(b) the possible benefits of the imposition of a long- 
term supervision order on the offender; 

<c) a proposed rehabilitative programme for the 
offender; 

(d) information om the family and social background of 
the offender; 

Ce) recommendations regarding any conditions to be 
imposed upon the granting of a long-term 
supervision order; and 

( f )  any other matter directed by the court- 

<5> PLtl order referred to in subsection <2) shall 
specify- 

(a) that the offender is required to take part in a 
rehabilitative programme; 

(b) the nature of the rehabilitative programme to be 
attended; 

<c> the number of hours per month that the 
offender is required to undergo rehabilitative 
supervision; and 

Cd) that the offender is required, where applicable, 
to refi-ain fkom using or abusing alcohol or 
drugs - 

(6) Am order referred to in subsection (2) may specify 
that the offender is required't- 

No, 3 
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<a> refrain from visiting a specified location; 

(b) refkain fkom seeking employment of a specified 
nature; and 

(c) subject himself or herself to a specified form of 
monitoring. 

(7) A long-term supervision order made by a court in 
terms of this section shall be reviewed by that court-within 
three years from the date on which the order was made or 
within such shorter period as the court may direct upon 
referral by the C o ~ i s s i o n e r  of Prisons of such an order to 
that court for review- 

C8> Upon making a long-term supervision order in 
terms of this section, the court shall explain to the victim, 
including the next of kin of a deceased victim, that they 
have the right to be present at the review proceedings 
referfed to in subsection <7) and may make representations. 

C9> A court which has granted a long-term supervision 
order in terms 'of this section may, upon evidence that a 
dangerous sexual ofFender has failed to comply with the 
order or with any condition imposed in connection with 
such order, direct that such an offender be- 

(a) ordered to appear before that court or another 
court of similar or higher jurisdiction at a 
specified place a.nd on a specified date and time; 
or 

(b) arrested and brought before such court- 

(10) Upon the appearance of a dangerous sexual 
offender at a Court pursua.n* to the provisions of subsection 
<9>, the court shall direct the accused person to show cause 



for failure t o  comply with a long-*em supervision order or 
with any condition imposed in connection with such order 
and the court may- 

<a) c o m F ~ m  the original order and any conditions 
innposed in connection with such order; 

{b) vary o r  withdraw such order or any conditions 
imposed; 

Cc) impose an additional condition o r  conditions; or 

CdJ make a m y  other order as the court deems f i t -  

< I  1) I f  a court has directed that a dangerous sexual 
offender is required t o  t a k e  part in a rehabilitative 
programme conternplated in this section, the court m a y  
order that the offender, upon being found by the court. t o  
have adequate means, shall contribute t o  the costs of such 
programme t o  *he extent specified by the court. 

( 1 2 )  A person who has been declared a dmgerous 
sexual offender and who does not c ~ m p l y  with a 
supervision order in accordance with this section i s  gui l ty  of 
an offence and is liable upon conviction t o  imprisonmerat for  
a term of not less than three years or t o  a fine of not less 
than fifty thousand s h i l l i - s l g s  or t o  both- 

< 1 3 )  A register for convicted sexual offenders shall be 
maintained b y  the Regish-ar of the High Court and any 
person who has reasunable cause t o  so examine i t  may 
examine the register. 

40- The decision as t o  whether the prosecution or ~ n o m o y - ~ e n e r s l  to  

investigation by a n y  police off~cer of a complaint that a dccndewhcthcr 
pol ice ~nvest~gatlcsns sexual  offence has b e e m  committed should be discontinued should bc 

shall rest with the Attorney General- d i s c o n t i m u d .  
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Ext~a-territorial  41.<1) A person who. while being a citizen of, or 
j urjsdiction. peT-rnanent1-y residing i n  Kenya, cornits an act outside 

Kenya which act would constitute a sexual offence had it 
been committed in Kenya, is guilty of such an offence and is 
liable t o  the same penal- prescribed for such offence under 
this Act- 

<2) A person m a y  not be convicted of an offence 
contemplated in subsection (1) i f  such a person has been 
acquitted or convicted in the country where that offence was 
cornrnitted. 

42- For the purposes of this Act. a person consents if he 
or she agrees by choice, and has the fi-eedom and capacity to 
make that choice - 

Itatenzional  a ~ l d  43.<1) An act is int-tional a m d  unlaw=l i f  it is 
unlawful acts- cornrnitted- 

{a) in any coercive circumstance; 

<b) under false pretences or by fraudulent means; 
or 

(c) in respect of a person. who is incapable of 
appreciating the nature of an act which causes 
the offence- 

<2) The coercive circumst~~es,  .referred t o  in 
subsection < 1 ><a) include any circumstances where there 
is- 

<a) use of force against the complainant or artother 
person or against the property of the 
complainant or that of any other person; 

b threat of harm against the -&mplain-t or 
another person o r  agszinst the property of the 
complainan* ar that of any other person; or 



<c) abuse of power or authority t o  the extent that the 
person in respect of whom an act i s  c o m i t t e d  
i s  inhibited Erom indicatirrrg his or her resistance 
to such an act, or his or her unwillingness t o  
participate in such am 

(3) False pretences or fkaudulent means, referred t o  
in subsection <I)@), include circumstances where a 
person- 

(a) in respect of whom am act is being committed, i s  
led to believe that he or she is committing such 
an act with a particular person who is in fact a 
different person; 

@) in respect of whom an act is being comitted, is 
l e d  to believe that such an ar=t i s  something 
other than that act; or 

(c) intentionally fails t o  disclose t o  the person in 
respect of whom an act is being committed, that 
he or she i s  infected by W W  or any other life- 
threatening sexual1 y transmissible disease- 

<4) The circums~ances in which a person is incapable in  
law o f  appreciating the nature of an act referred to in 
subsection < 1) incTude circumstances where such a person is, 
at the time of the commission of such act- 

<-> asleep; 

p) unconscious; 

jc) in am altered state of consciousness; 

<d) under the influmce of medicine, drug, alcohol 
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or other substance to the extent that the 
person's consciousness or  judgment is adversely 
affected; 

<e) mentally impaired; or 

(f) a child- 

< 5 )  This section shall n o t  apply in respect of persons 
who are lawfilly married to each other. 

Evidential 44-< 1)  If i n  proceedings for an offence under this Act, it 
presumptions about 
consent. is proved- 

<a) that a ~ y  of the circurns*ance~ specified in 
subsection <2) existed; and 

(b) that the accused person knew that those 
circumstances existed, 

the complainant is to be taken not t o  have consented t o  t h e  
=t unless sufficient evidence is adduced to raise an issue as 
t o  whether he or she consented, and the accused is to be 
taken not to have reasonably believed that the complainant 
consented unless suff~ciie evidczxxce is adduced to raise am 
issue as t o  whether he or  she reasonably believed it. 

<2) The circumstances are that- 

<a) any person was, at the t i m e  of the offence or 
immediately before it began. using violence 
against the complainant or causing the 
complainant to fear that: i-ediate violence 
would be used against him; 

@> m y  person was, at the time o f  *he offence or 
immediately before it began, causing the 
complainaxxt to fear that' violence was being 



used, or that immediate violence would be used. 
against another person; 

{c) the complainant was, and the accused was net, 
u~lawf%al~y detained at the time of the 
commission of the act; 

<d) the complainant w a s  asleep or otherwise 
unconscious at the time of the commission of 
the act; 

(e) because of the comp1ainmt's disability, the 
complainant would not have been able a t  the 
time of the commission of the act t o  
communicate to the accused whether the 
complainant consented; 

{a any person had administered to or caused t o  be 
taken by the complainant. without the 
complainant's consent, a substance which, 
having regard to when it w a s  administered or 
taken, was capable of causing or enablfng the 
complainant to be stupefied or overpowered a* 
the time of the commission of the act- 
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<3) In subsection <2)<a) and e), the r e f i n c e  t o  the 
time ixnxnediately before the act is, i n  the case of an a c t  
which is one of a continuous series of sexual activities, a 
reference to the t i m e  immediately before the first sexual 
activity began. 

45, (1) If in proceedings under this Act it is proved that concIusive 
the accused person committed an+ offence and that any of Presumptions about 
the circumstances specified in subsection <2) existed, it is t o  consent. 

be conclusive1 y presurned - 

(a) that the complainant did not consent to the 
comumission of that act; and 



National ~ l i c y  
framework. 

(b) that the accused person did not believe t h a t  the 
compl&namt consented to the a c t  being 
complained oE 

<2) The circumstances are that - 

<a> the accused person intentionally deceived the 
complainant as to the nature ar purpose of the 
act complained of; 

@> fie accused person intentionally induced the 
complainant to consent to the act complained 
of by - impersonating a person known 
personally to €he compIainamt- 

46, The Minister shall- 

<a> prepare a national policy framework t o  wide 
the implementation, and administration of this 
Act in order to secure - acceptable and uniform 
treatment of a11 sexual related offences 
including treatrment and care of victims of 
sexual offknces; 

-1 review the policy karnework at least once 
every five years; and 

when required, am-d the policy eamework- 

47, The Minister may, in consultation with the Ministers 
for the time being responsible for matters relating t o  internag 
security. prisons, social services, education and health, make 
regulations regarding- 

(a). any matter which is required o r  permitted by 
this A c t  to be prescribed by regulations; 
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m) the imter-sectoral implementation of this Act; 
and 

<c) -y other matter which is necessary or 
expedient to prescribe i n  order t o  achieve o r  
promote the objects of this Act- 

48- The provisions of the First Schedule shdl apply. Transitional 
provisions. 

49- The A d s  identified in the Second Schedule are Consequential 

amended i n  the manner set out i n  the schqdule- amendments and 
repeals. 

FIRST SCHEDULE 

T - N S X T X O N A L  P R O V I S L O N S  

1- Notvvithstanding the pravisions of any other Act, the 
rrovisions of this Act shall apply with necessary modifications 
~pon the corruclencement of this Act t o  all sexual ofXmces- 

2. For greater certainty, the provisions of this Act shall 
supersede m y  existing previsions of arry ather 1a.w with respect t o  
sexual offen~es- 

3 .  Any proceedings cammenced under a ~ l y  witten law or part 
thereof repealed by this Act shall, so far as practicable, be 
continued under this Act. 

SECOND SC-D-E s. 49 

C O N S E Q Z 3 E I N T Z A L  A-NDMENTS A'ND REPEALS 

1, <I) T h k s  paragram amends the Penal Code- Cap -63. 

(2) Sections 139, 140, 141, 142, 143, 144, 145, 147, 
148. 149, 161, 164, 166, 167 and 168 o f  the Penal Code ar& 
repealed. 
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Cap-XO 

<2) Section 1 2 4  of the Evidence Act is amended deleting the 
words -a child of tender years who is" and substituting 
therefor the words " alleged victim" and by deleting the 
word "child" wherever it appears thereaFter and 
substituting therefor the words "alleg ed victim" - 

<3) Section 1 2 7  of the Evidence Act is -ended in subsection 
(3) by repealing paragraph <b) and substituting therefor 
me folLowing new paragraph - 

<b) with offences under the Sexual Offences Act; 

3,  < 1) This paragraph amends the Criminal Procedure Code. 

<2) Section 184 of the of the Criminal Procedure Code is 
repealed and replaced with the following new section- 

Charge of rape- 1 8 4 -  W e r e  a person is charged with 
rape and tfxe cou- is of the opinion that 
he is not guilty of that offence but mat he 
is guilty of an offence under one of the 
sections of the Sexual Offences Act. he 
may be corxvic*ed of that offence although 
he w a s  r k o E  charged with it. 

<3> Section 1 8 5  of the Criminal Procedure Code is repealed 
and replaccd with the following new section - 

<b) with offences u n d e r  the Sexual Offences Act; 

<4) Section 186 of the Criminal Procedure Code is repealed 
and replaced with the following new section - 

186. When a person is charged w i t h  the defilement 
of a girl under the age of fourteen years and the court is 
of the opinion that he is m o t  guilty of that of5ence but that 
he is guilty of an bffernce under the Sexual Offences Act, 
he may be convicted of that offence aIthough he was not 
charged with it. 
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2-  < 1) This paragraph amends the Evidence Act- 


