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January 2016
This submission seeks to supplement the government of Kenya report by highlighting existing and proposed legal provisions that adversely affect women’s rights to land, resources, and property, which are critical for the full realization of their rights under the International Covenant on Economic, Social, and Cultural Rights (ICESCR).  It is based on analysis and in-country work carried out by Landesa, a leading international land tenure organization dedicated to securing land rights for the rural poor with experience in over 50 countries, including Kenya. 
This submission specifically addresses the Committee’s latest Concluding Observations to Kenya concerning gender “disparities in the enjoyment of economic, social and cultural rights, including in access to land” (para. 12, E/C.12/KEN/CO/1 [1 December 2008]); and lack of “guarantees [of] equal rights of women to matrimonial property during marriage and at its dissolution” (para. 14). While the government report briefly outlines recent land reforms, it remains silent about concrete, concerted efforts to address lingering gender disparities in access, control, and where appropriate ownership of land and natural resources.  Neither the state report nor the state replies to the list of issues respond adequately to the Committee requests for sex disaggregated data on the enjoyment of each Covenant right, including those related to access and ownership of land by women (para. 36, E/C.12/KEN/CO/1).
I.
Women’s Land Rights are Key to Economic, Social and Cultural Rights 

Ensuring women’s rights to the land they till and inhabit constitutes a foundational aspect and often a precondition for women’s ability to realize without discrimination (Art. 2.2) and on equal basis with men (Art. 3) the myriad human rights enshrined in ICESCR.  Secure land rights for women have been linked to greater sustainable development, economic livelihood (Art. 1), equality (Arts. 2.2, 3), adequate standard of living (Art. 11.1), housing (Art. 11.1), food security (Art. 11.2) education (Art. 13), health (Art. 12.1), freedom from violence, and participation in decision-making at all levels.
 
ICESCR Article 11(2)(a) instructs States to address food security (“freedom from hunger”) by “developing or reforming agrarian systems in such a way as to achieve the most efficient development and utilization of natural resources” including land. Article 1.2 asserts the right of peoples to “freely dispose of their natural wealth and resources …based upon the principle of mutual benefit... In no case may a people be deprived of its own means of subsistence.” Article 11(1) recognizes the right to an adequate standard of living, including adequate food and housing, and to the “continuous improvement of living conditions.” Article 3 explicitly requires states to ensure the “equal rights of men and women to the enjoyment of all … rights” in the Covenant, and Article 2.2 mandates States to guarantee such rights “without discrimination” as to sex, property, or other status. 
The Committee has recognized the importance of land rights, particularly for women, in its interpretation of multiple Covenant rights, including the right to housing, food, protection of the family, and equality and non-discrimination. In its General Comment 4 on the right to adequate housing, the Committee stresses that “[w]ithin many States parties increasing access to land by landless or impoverished segments of the society should constitute a central policy goal” and that “the right of all to a secure place to live in peace and dignity, [includes] access to land as an entitlement.”
  The Comment further outlines the basic tenets of “adequate housing” that parallel critical aspects of land rights, such as state duty to confer “legal security of tenure … upon those persons and households currently lacking such protection, in genuine consultation with affected persons and groups;” and “sustainable access to natural and common resources.”

In General Comment No. 16 on the equal right of men and women to the enjoyment of all economic, social and cultural rights, the Committee specifically “requires that women have a right to own, use or otherwise control housing, land and property on an equal basis with men, and to access necessary resources to do so.”
 In the context of food security, the Committee recognized the importance of “full and equal access to economic resources, particularly for women, including the right to inheritance and the ownership of land…; [and] maintaining registries on rights in land (including forests).”
  General Comment No. 7 on housing recognizes that women in particular “suffer disproportionately from the practice of forced eviction” including from land they till and inhabit, and “are especially vulnerable given the extent of statutory and other forms of discrimination which often apply in relation to property rights (including home ownership) or rights of access to property or accommodation.”
 In articulating state’s duty to protect the family under Article 10.1, the Committee requires States parties “to ensure that women have equal rights to marital property and inheritance upon their husband’s death.”

Numerous Concluding Observations have subsequently affirmed the Committee mandate to instruct state parties to ensure  legally-enforceable land rights for women facilitated by meaningful participation of rural women in land reforms,
  effective monitoring mechanisms for the implementation of land reforms, and abolition of all barriers restricting women’s access to and control of land, particularly in rural areas, as well as persistent adverse gender roles that prevent women from inheriting and owning land.

Rights to land and property include the right to own, use, access, control, transfer, exclude, inherit, and otherwise make decisions about land-related resources.  Women’s land rights are generally considered secure if they are: 1) clearly defined; 2) socially and legally legitimate and recognized; 3) unaffected by changes in women’s social status (such as dissolution of marriage by divorce or death); 4) long-term; (5) enforceable, and appropriately transferable; and (6) exercisable without an additional layer of approval that applies only to women.

II.
Recent and Pending Legal Reforms Still Undercut Women’s Land Rights 
Despite a slew of progressive new laws concerning land and matrimonial property, women continue to face discrimination in law, practice, and biased social norms that dilute their equal rights to access, control, own, and inherit land and resources. Land in Kenya continues to be titled to men, not women.  Only 5% of land titles are registered jointly to women and men, and only 1% of all titles are registered separately to women. 

In its replies to the List of Issues concerning “measures taken or envisaged to enforce the recently adopted laws, including the Marriage Act 2014, the Matrimonial Property Act 2013,”the government merely states that these two laws “make significant gains in securing women’s access to matrimonial property during and after the marriage” and that “[s]impler versions of the two marriage acts have been disseminated” (para 13). Not only has the government yet to embark on nationwide, systemic implementation campaign, the laws themselves contain provisions that continue to undermine women’s genuine and equal enjoyment of their rights under this Covenant.
A. Kenya has failed to implement promises of gender equality related to land rights in Constitution, National Land Policy and Recent Land Laws  

Despite strong Constitutional guarantees for women’s land rights, a slew of gender-progressive provisions in the National Land Policy, and the land and matrimonial property laws of 2012 and 2013, respectively, the government has yet to roll out coordinated, concerted initiatives toward their implementation.
 The legislative victories aimed at enhancing women’s access and control of land and resources have not been translated into nation-wide government efforts to, at a minimum:
· register women’s rights to property under the 2012 Land Registration Act or the 2013 Matrimonial Property Act;

· raise public awareness about the women’s land rights embedded in the Land Registration Act and the Matrimonial Property Act; or

· register existing customary marriages under the 2014 Marriage Act.

While laws are a critical first step, land rights go beyond women merely accessing or even owning land, but demand a reality in which women are able to manage the land they own effectively and productively. Moreover, given lingering gendered social norms and practices, both men and women must be sensitized about women’s land rights, and women in particular should be sensitized about the importance of owning land themselves and not only through affiliation and lineage.

Without a sustained, national-level effort to implement women’s land rights provisions in these Acts and to address persistent barriers to women’s land, property, and inheritance rights, Kenya will fulfil neither its obligations under this Covenant, nor the gender equality mandates under its own constitution. 

B. While a significant achievement, the 2013 Matrimonial Property Act effectively undercuts spousal equality during marriage and at its dissolution
Several provisions of the 2013 Matrimonial Property Act (MPA) effectively discriminate against women’s equal right to property, including land. 

1) Unpaid care work unaccounted for in the absence of default equal ownership of matrimonial property. 

The MPA in essence denies women the right to a fair share of the marital property upon divorce or death of a spouse, unless they can prove they directly contributed to the acquisition of property during the marriage. The act reinforces social and legal norms that devalue critical unpaid care work essential to the survival of the family unit. In its 2014 follow up statement to the Committee overseeing the Convention on the Elimination of All Forms of Discrimination against Women, the government noted that the MPA “vests the ownership of matrimonial property in spouses in equal shares regardless of the contribution of either spouse towards its acquisition” (para. 2.3, CEDAW/C/KEN/CO/7/Add.1 [16 June 2014]).



This statement, provided after the State report to this Committee, inaccurately represents the act’s meaning and its adverse impact on women.  Section 7 of the MPA codifies discrimination against women in Kenya, as they are the ones most frequently tasked with caretaking and housekeeping – contributions which by definition are indirect and non-monetized.  
Section 7 states that “ownership of matrimonial property vests in the spouses according to the contribution of either spouse towards its acquisition, and shall be divided between the spouses if they divorce or their marriage is otherwise dissolved.” The spouses may enter into an agreement prior to the marriage to determine their respective property rights (MPA, Sec. 6(3)).  Also, Sec. 14(b) establishes a rebuttable presumption of equal ownership of matrimonial property between spouses for property acquired in the names of the spouses jointly. 

However the underlying presumption in the MPA, as provided in Sec. 7, is that spouses own matrimonial property according to their contribution, not in equal shares.  Section 2 clarifies that contributions can be both monetary and non-monetary, and as such supersedes the Appellate case, Echaria v. Echaria [2007] eKLR, which controversially rejected non-monetary, indirect contributions, most often provided by women, such as care-taking and household keeping. 

In practice, however, it remains very difficult for wives to prove their contribution to matrimonial property, both because functions such as childrearing, cleaning, and cooking are difficult to quantify, and because women’s names are almost never included on title documents.
 This could prove extremely harmful for wives upon divorce, or death of the husband. 
2) Matrimonial property limited to property jointly owned and acquired

The MPA defines “matrimonial property” to exclude assets, including family land, unless they are jointly acquired and titled. This means that land acquired in the husband’s name during a marriage will be presumed to be his separate property, and so not part of the estate to be divided upon divorce.
 This was a significant omission that is likely to have widespread effects, given that land is overwhelmingly titled to men, not women.
     
Outside of the matrimonial home and the goods belonging to it, matrimonial property consists only of property jointly owned and acquired.  Section 6(1)(c) defines matrimonial property to include “any other immovable and movable property jointly owned and acquired during the subsistence of the marriage.” This provision covers, for example, farm land that would be acquired during the marriage for the household, but only if acquired in joint ownership and titled as such. 
Previous versions of the legislation included property owned by either spouse if acquired during the marriage; the final version cut out this important proviso.
 
Adding insult to injury, while the MPA rejects a general presumption of equal ownership, it still saddles spouses with an equal share of liabilities incurred during the marriage.  The Act establishes an asymmetrical legal disposition that would not appear to favor wives in many instances: (1) ownership of matrimonial property is through proven contribution; while (2) spouses must share equally in any liabilities incurred during the marriage and for its benefit (Sec. 10(3)(a)).
3) Spousal consent required, but ignores power dynamics and needed only in monogamous marriages.   

According to the government in its state report to CESCR, the Matrimonial Property Bill “protects property acquired during the existence of a marriage from being disposed of by one party without the consent of the other party. This has been a significant factor in disenfranchising women” (para. 98, E/C.12/KEN/2-5 [26 February 2014]). 

While the Act requires spousal consent for transfer of matrimonial property, it falls short of addressing existing power dynamics within the home and the society. The Act assumes equality within the household or the family in which women may freely, without coercion or pressure, consent to such transactions. This assumption stands in stark contrast to a reality, particularly in rural areas, of gender disparities in access to resources, education, and decision-making power. Overall in Kenya, the 2014 Demographic and Health Survey estimates that only about half (54%) of married women participate in decisions pertaining to major household purchases. 
  A mere requirement for spousal consent absent concrete safeguards seems insufficient at best. 

Moreover, the Act as passed on 24 December 2013 only requires spousal consent for transactions of matrimonial property in monogamous marriages (Sec. 12(1)).
  The Act is silent about consent in polygamous marriages, where power dynamics may be even more complicated.  This leaves a dangerous gap in protection for wives in polygamous marriages which continue to occur throughout Kenya.  According to the 2014 Kenya Demographic and Health Survey, about 14% of rural women in Kenya are in polygamous unions, with rates reaching as high as 32% in the North Eastern region and 19% in Nyanza.
   As clearly noted by the government, women are frequently disenfranchised through transfers of matrimonial property without their consent;
 the lack of protection for women in polygamous unions further marginalizes their status.  
C.  Cohabitating and informal marriages remain unrecognized by law  

The newly adopted Marriage Act requires all new marriages, including customary marriages, to be registered (Secs. 11, 42, 44; Part IX), and requires all existing marriages to be registered within three years (from May, 2014, with an option for extension by the Cabinet Secretary) (Sec. 96(3)). The Act however does not recognize informal marriages, or marriages through co-habitation. 
The lack of formal recognition is problematic for spousal land rights registration, as many of the marriages in customary communities in Kenya are not currently registered, and it is unlikely that they will be in the near future, despite the 3-year (less than 1.5-year, as of the present day) window for doing so, especially in the absence of a massive national registration campaign.  Spouse-like partners in unregistered unions or co-habitation arrangements will not be able to prove their interest in matrimonial property, rendering them at risk of losing the land they rely on for food and income upon separation or death of one of the partners. Earlier drafts of the Marriage Act did provide for recognition of marriage through co-habitation, as evident by the government’s report to CESCR, which states: “The Marriage Bill when enacted will also recognise cohabitation marriages or popularly known as come-we-stay marriages, which are otherwise not legally recognized and many women have lost rights within the marriage through these unions” (Sec. 97, E/C.12/KEN/2-5).
D. Proposed new land amendments would strip current legal safeguards for women’s land rights 
Pending legislation, currently before parliament, would significantly affect the land sector and adversely impact women’s land rights.
  The Land Laws (Amendment) Bill stands to severely undermine the security of women’s land rights as established under the 2012 Land Registration Act (LRA). The Bill proposes eliminating the two most fundamental protections for women’s land rights contained in the LRA Sections 28(a) (spousal rights over matrimonial property) and 93 (spousal co-ownership presumption). 
i) Gutting spousal rights as overriding interest 

Section 16(a) of the Bill would amend LRA Section 28 by deleting paragraph (a) which establishes “spousal rights over matrimonial property” as an overriding interest for registered land.  Under this provision of the LRA, a registered transaction may be voided if a spouse with rights to the property does not provide prior consent to the transaction. This proposed amendment would eliminate an important safeguard for spouses under the current legal framework, in the name of reducing property transaction costs. This safeguard is especially important since existing spousal interests in matrimonial property (as pertaining to rural land) are very infrequently registered.  The current provision in the Land Registration Act is in keeping both with the Constitution (e.g., Art. 60), the National Land Policy, and the Matrimonial Property Act (Sec. 12). 
ii) Abolishing gained interest in spouse’s land 
Section 37(b) of the Bill deletes Section 93(2), which establishes that a spouse who contributes through labor to the separately registered land of the other spouse gains an interest in that land and that right will be recognized as if registered. Instead the Bill (in Section 37(a)(iv)) proposes a new section to the LRA, providing that “the spouse whose interest is not noted in the register may apply to the Registrar in the prescribed form to be noted in the register as having a matrimonial interest.”

The requirement for an active registration of spousal interest would in most cases rob women of their gained interest in the land of their husbands. While nearly all land is in fact registered separately—in the sole names of men, in most cases—in practice and according to both the Land Registration Act and the Matrimonial Property Act,
 wives gain an interest in that land through contribution to its value over time. Without the presumption that wives have acquired an interest in their husbands’ land, transactions are more likely to happen without spousal consent. And with the proposed deletion of Sections 28(a) and 93(2) of the LRA, such transactions could no longer be voided if the innocent spouse did not learn about the transaction until it had been registered. 

Section 37(d) of the Bill deletes subsection 93(4) of the LRA, which voids a transaction if a spouse deliberately misled the lender or buyer about the other spouse’s consent to the transaction. The Bill would instead require a non-consenting spouse to apply to the court to stop a transaction before the registration of the change takes place. This change would further diminish women’s land tenure security by allowing for only a brief window of time during which the non-consenting spouse would need to (1) find out about this fraudulent transaction, and (2) act quickly enough (given need for travel, money, possibly an interpreter and lawyer) to apply to the court to stop the disposition. In practical application, the bill would deprive innocent spouses from regaining their right to the land once a transaction is underway. 

Finally, section 37(a) of the Bill eliminates the presumption in Section 93(1)(a) of the LRA that spouses will hold land obtained for the “co-ownership and use of both spouses or, all the spouses” as joint tenants, replacing it with the presumption that spouses would hold  such land as tenants in common.  This would be a very negative change for women. Tenancy in common affords a lower level of protection to wives than afforded under joint ownership, especially for widows, given that tenants in common have no automatic right of survivorship. 
III. 
Proposed Recommendations
The following proposed recommendations to the government aim to align state actions toward greater compliance with Covenant guarantees:

1) Address slow implementation of new Land Rights laws that uphold women’s rights, including through a national-level public information and education campaign about gender equal land rights; targeted training on the same, aimed at county, regional and national- level land sector officials (such as registration officials, members of County Land Management Boards, Cabinet Secretary and National Land Commission staff), the judiciary, and customary justice institutions such as Councils of Elders; a national-level campaign to register women’s rights to land, both separately and jointly with spouses.
2) Amend the Matrimonial Property Act to:  i) create clear presumption of equal ownership for matrimonial property;  ii) define matrimonial property to include property owned by either spouse if acquired during the marriage and for purposes of the marriage; and iii) require spousal consent for transactions of matrimonial property in polygamous marriages (currently only required for monogamous marriages).
3) Amend the Marriage Act to recognize de facto, or “come-we-stay” marriages, as contemplated in earlier drafts of the Marriage Bill. 

4) Eliminate gender-biased provisions from the Land Laws (Amendment) Bill, or reject the bill in its entirety.  

5) Establish and enforce adequate remedies for land disputes involving women, including the provision of free legal aid and counsel, simplified court procedures, and waiver of fees.
6) Collect comprehensive data on the de jure and de facto enjoyment of women’s secure rights to land. 
***

Landesa is an international nonprofit organization dedicated to securing land rights for the rural poor. Landesa has worked in over 50 countries and has contributed to over 110 million families gaining legal land rights, using a combination of robust research, collaborative law and policy design, dedicated advocacy, and tailored evidence-based interventions. www.landesa.org

Landesa Center for Women’s Land Rights champions legal norms, policies, and systemic innovations to secure women’s land rights; delivers tailored technical expertise; and nurtures a network of land rights professionals and organizations to strengthen women’s land rights locally, regionally, and globally.
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