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IHF FOCUS: Elections; freedom of the media; independence of the judiciary; fair tri-
al and detainees’ rights; sentencing policy; security services; intolerance, xenophobia

and racial discrimination.

In 2000, the European Court of Hu-
man Rights ruled in favour of Polish citizens
who had been awaiting a court decision in
their civil cases for years. The European
Court rulings again initiated discussion
about the inefficient operation of the Polish
courts and the individual's right to a fair tri-
al within a reasonable time.

The draft Penal Code provided for
more stringent penalties. It was strongly
criticized by experts for raising unrealistic
hopes and ignoring the real causes of the
growth of criminality.

Elections

Presidential elections were held in in
Poland in September. Aleksander Kwasniew-
ski, who had already served five years as
President, won the first round with 53.92
percent of the vote, while Andrzej Olechow-
ski received 1728 percent and Marian
Krzaklewski (representative of the Solidarity
Election Alliance in power) 15.56 percent.

The elections were fair and free.
However, during the campaign, two issues
raised negative coverage. Candidate Marian
Krzaklewski used in his television campaign
spot a film which showed the head of the
presidential National Security Office, at the
behest of incumbent President Aleksander
Kwasniewski, kissing the soil upon his ar-
rival at Kalisz in 1997. The allusion to the
similar act of Pope John Paul Il during his
pastoral visits was most explicit. Some polit-
ical circles and Roman Catholic bishops
considered the President's conduct shame-
ful, and some right-wingers demanded that
Kwasniewski be brought before the Tribunal
of State. Both Kwasniewski and Minister
Siwiec publicly regretted the Kalisz incident.?

Freedom of the Media

In May the District Court in Warsaw
passed a judgement in the defamation
case of the Zycie daily.

O  In August 1997 Zycie had published an
article entitled “Holidays with a Spy”"in
which it claimed that in 1994 President
Aleksander Kwasniewski had spent his hol-
idays at a seaside holiday resort where a
Russian secret agent Vladimir Alganov had
been staying. The President denied the al-
legation and demanded an apology and
compensation of PLN 2.5 million (U.S.$
580,000) to be paid to a relief fund for
flood victims. The same text was published
in the Gdansk-based Dziennik Baltycki, but
upon the intervention of its German pub-
lisher the newspaper apologized to the
President. The court stated that “there are
no grounds to conclude” that Kwasniewski
was spending his holidays in the hotel dur-
ing the said period. However, the court did
not award any compensation from Zycie or
the authors of the article; it only ordered
them to publish a relevant apology. The
President declared that he would not ap-
peal against the sentence.

The court did not question the profes-
sional diligence of the authors in their
quest for materials. It resolved, though, that
the form of publication in Zycie had violat-
ed the principle of liability for one's words.
According to the court, the title “Holidays
with a Spy,” the caption “Friends from the
beach” beneath the photographs of
Alganov and Kwasniewski, as well as the
accompanying text were all intended to
create an impression that Kwasniewski had
had some relations with a foreign secret
agent. The court further stated that
Kwasniewski, as a public official, should be
prepared to face critical opinions. In addi-
tion, according to the court, he had con-
tributed to the situation himself since he
had not replied to Zycie's request for an in-
terview. The basis for the court's sentence
was evidence such as stamps in the
President’s passport, plane tickets, and bills
which proved that he had been elsewhere
at the time in question.’
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The court's judgment provoked various
reactions. Many criticized the court for mis-
takenly assuming that the President's “in-
nocence” rather than professionalism of
the journalists was the subject matter of
the case. Others, again, supported the judg-
ment for defending the office of the
President against defamation.

Independence of the Judiciary

Controversies triggered by the coming
into force of the Classified Information Act
of March 1999 were settled by the
Supreme Court in September. The act reg-
ulated the procedures for access to State
secrets. It required security clearance pro-
ceedings before a person could gain access
to classified information. Before a person
could get security clearance, he/she had to
fill out a special questionnaire, subsequent-
ly checked by the UOP. In practice, the act
gave rise to various concerns, e.g. regarding
the independence of the judiciary should
they undergo security checks.

The Supreme Court ruled that the act
did not apply to judges who therefore could
gain access to classified information without
a certification. As soon as the act came into
force, there was a conflict between the UOP
and the judges after the Ministry of Justice
had ordered that the presidents of courts
should apply for the certificate. Those who
followed the instructions were checked by
the UOP. In some cases, neighbours were
asked about the judges' conduct at home,
possible drug consumption, and psychiatric
treatment, etc.

Accordimg to the Supreme Court Press
Spokesman, Judge Piotr Hofmanski, the
Classified Information Act did not explicite-
ly state whether or not it should be applied
to judges. Therefore the court had ruled on
the basis of the the Act on the Structure of
Common Courts and the Civil and Criminal
Procedure Codes which granted judges ac-
cess to state secrets. In Hofmanski's opin-
ion, a different interpretation would divide
judges into inferior and superior ones, the
latter being those with the certificate. In re-

sponse to the Supreme Court's ruling, the
head of the UOP ordered the that the
screening of judges be stopped.’

Fair Trial and Detainees’ Rights

The judicial system in Poland remained
inefficient, a fact that could largely be at-
tributed to considerable delays in court pro-
ceedings. In January, a case related to the
burning of the files of the former secret po-
lice in 1989/1990 drew attention to the
large number of cases pending in courts.

0 The documents in question included
about 13,000 files on secret informants
and microfilms from the Ministry of
Interior's departments IIl and IV that were
responsible for surveillance of the opposi-
tion and churches. The documents were
found half burnt at a landfill site in 1992.
Upon press inquiries, in April 2000 the
Ministry of Justice stated that 713 cases
had been lodged with courts. However, the
ministry assumed that the 713 cases were
“an incidental problem” since they ac-
counted for a mere 0.005 percent of all the
cases pending resolution by the courts.”

In 2000, the European Court of
Human Rights in Strasbourg ruled on two
cases involving the right to a fair trial within
reasonable time (Article 6 of the ECHR).

O In 1991, the Polish state-owned tele-
com company (TPSA) refused to install a
telephone line into the home of 89-years-
old Janina Dewicka. Civil courts of the first
and second instance took three years and
five months, respectively, to examine the
case and to order the company to install
the telephone line. It took a further eleven
months to obtain the enforcement clause
from the court that should, by law, have re-
leased it within three days after an applica-
tion had been submitted. Thus, Janina
Dewicka waited for a total of four and a half
years for her case to be decided by the
courts. The European Court ruled that Po-
land had violated Article 6 of the ECHR and
awarded PLN 15,000 (approximately U.S.%
3,500) as compensation to the plaintiff.
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O In September the European Court of
Human Rights ruled that Poland had violat-
ed Article 6 of the ECHR in the case of
Wojnowicz v. Poland. Since 1987, Krzysztof
Wojnowicz could not get a valid decision
on the division of his company. The case
was decided in the first instance more than
five years after his filing the case. The main
reason for lengthy proceedings was repeat-
ed adjournments, usually due to non-ap-
pearance of a party. The court awarded
compensation of PLN 25,000 (U.S.$
5,500) to the plaintiff for moral injury.®

O Inits ruling in the case of Kudla v. Po-
land, the European Court of Human Rights
set a precedent by deviating from the gen-
eral rule that an applicant should exhaust
all domestic legal remedies before the
Court would deal with a complaint.

On 1 June 1995 the Krakow Regional
Court convicted Andrzej Kudla of fraud and
forgery and sentenced him to six years’ im-
prisonment and a fine of PLN 5,000 (U.S.$
1,100). On 22 February 1996 the Krakow
Court of Appeal quashed this judgment on
the ground that the court had been incor-
rectly composed and that there had been
serious breaches of procedure. The case
was remitted to the Regional Court on 11
April. On 29 October 1996 the applicant
was released on bail. On 4 December
1998 the Krakow Regional Court convicted
the applicant as charged and sentenced
him as before. On 27 October 1999, on his
appeal, the Krakow Court of Appeal re-
duced his sentence to five years' imprison-
ment. The proceedings were pending be-
fore the Supreme Court following his cas-
sation appeal at the time when the
European Court of Human Rights delivered
its judgment.

The European Court of Human Rights
made a precedental decision concerning
the interpretation of the Article 13 of the
Convention. It found that there was no
overlap where the alleged Convention vio-
lation that the individual wished to bring
before a “national authority” was a violation
of the right to trial within a reasonable time,

contrary to Article 6 (1). In the Court's view,
the time had come to review its case-law
also in the light of the continuing accumu-
lation of applications before it in which the
only, or principal, allegation was, or had
been, that of a failure to ensure a hearing
within a reasonable time in breach of
Article 6 (1). The growing frequency with
which violations in this regard were, and
had been, found had already led the Court
to draw attention to “the important danger
that exists for the rule of law” within na-
tional legal orders when “excessive delays
in the administration of justice” occur “in
respect of which litigants have no domestic
remedy”. Against this background, in such
cases the Court now perceived the need to
examine the complaints about lack of an
effective remedy against excessive length
of the proceedings under Article 13 taken
separately, despite its earlier finding of a vi-
olation of Article 6 (1) for failure to ensure
an individual trial within a reasonable time.

The Court further stressed that Article
13, giving direct expression to the States'
obligation to protect human rights first and
foremost within their own legal system, es-
tablished an additional guarantee for an in-
dividual in order to ensure that he/she ef-
fectively enjoyed those rights. It said, among
other things, that the object of Article 13 “is
to provide a means whereby individuals can
obtain relief at national level for violations of
their Convention rights before having to set
in motion the international machinery of
complaint before the Court. From this per-
spective, the right of an individual to trial
within a reasonable time will be less effec-
tive if there exists no opportunity to submit
the Convention claim first to a national au-
thority; and the requirements of Article 13
are to be seen as reinforcing those of Article
6(1), rather than being absorbed by the
general obligation imposed by that Article
not to subject individuals to inordinate de-
lays in legal proceedings!” The Court em-
phasised that a remedy for complaining
about unreasonable length of proceedings
did not as such involve an appeal against
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the “determination” of any criminal charge
or of civil rights and obligations and that re-
quiring a remedy under Article 13 was not
tantamount to the “right of appeal’, guaran-
teed only in criminal matters under Article 2
of Protocol No. 7 to the Convention.

In the Kudla case the Court noted that
the Government had not claimed that there
had been any specific legal avenue where-
by the applicant could complain of the
length of the proceedings but had submit-
ted that the aggregate of several remedies
— notably, applications for release, appeals
against decisions prolonging detention and
complaints to the President of the relevant
court and the Minister of Justice — had sat-
isfied the Article 13 requirements. They had
not, however, indicated whether and, if so,
how the applicant could have obtained re-
lief — either preventive or compensatory —
by having recourse to those measures. It
had not been suggested that any of the sin-
gle remedies invoked, or a combination of
them, could have expedited the determina-
tion of the charges against the applicant or
provided him with adequate redress for de-
lays that had already occurred. Nor had the
Government supplied any example from
domestic practice showing that, by using
the means in question, it had been possible
for the applicant to obtain such relief.
Accordingly, the European Court held that
there had been a violation of Article 13 in
that the applicant had had no domestic
remedy whereby he could have enforced
his right to a "hearing within a reasonable
time” as guaranteed by Article 6 (1)’

Detainees’ Rights
In another important ruling regarding

Poland, the European Court of Human
Rights in April passed a judgment on the
so-called sobering-up centres.

O In 1994, 54-year-old Witold Litwa
made a scene at a post office upon finding
his post office box open. Assuming that he
was drung, the police took him to a sober-
ing-up centre where he underwent medical
examination. A physician determined that

Litwa was “moderately” drunk. He was re-
leased six hours later. Litwa claimed conse-
quently that he had been sober and com-
plained to the Public Prosecutor's Office
about the police’s conduct. However, the of-
fice did not consider the case to be a
breach of the law. In addition, Litwa lost a
case for compensation for illegal deprivation
of liberty before a civil court. The European
Court ruled that although the detention of a
the drunken man could be considered a de-
tention of an “alcoholic” covered by Article
5 of the ECHR, in Witold Litwa's case the
convention was violated because the
means used by the police were excessive.
The police could have simply driven the
man home instead of placing him in a
sobering-up centre as he was a threat nei-
ther to himself nor to anyone else. Litwa
was awarded PLN 8,000 (approximately
U.S.$1,900) in compensation from the
Polish Government for moral injury.”

The Act on the Promotion of Sobriety
was passed in 1982. Its Article 40 provided
that “a person in a state of drunkenness,
who by his/her behaviour causes a scandal
in a public place or a workplace, or is in a
situation in which his/her life or health is
threatened, or constitutes a threat to other
people’s lives or health, may be brought to
a sobering-up centre or a public health care
institution or a place of permanent or tem-
porary residence!” The decision to act upon
the article was up to the police and the per-
sonnel of the sobering-up centre. Such a
decision — the only of its kind provided by
the Polish legal system — was not subject to
court supervision or review: one could not
appeal against confinement in a sobering-
up centre even post factum.

In the last few years, the press has re-
ported several deaths in sobering-up cen-
tres in Poland as well as cases of degrading
treatment by the personnel of such cen-
tres.’

Nazi and Communist Crimes
In June, the Polish Seym and Senate
elected Leon Kieres, an MP of the Solidarity
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Election Alliance and an Administrative Law
Professor, the President of the National
Commemoration Institute - the Commissi-
on for Prosecution of Crimes against the Po-
lish Nation. The Institute was to provide ac-
cess to the Secret Service files for people
who were under surveillance from 1944 -
1990 (as well as scientists and journalists)
and to collect documents related to Nazi
and Communist crimes and political repres-
sion. In addition, the institute was to investi-
gate such cases. A relevant law was passed
in December 1998. However, several previ-
ous candidates for presidency of the
Institute did not meet the requirements or
failed to gather the necessary majority in the
Seym. Not having a President, the institute
could not commence its activities earlier.”

The major reason for the failure to ap-
point a President for the institute was the
fierce opposition of the post-communist
Left Democratic Alliance. Its MPs strongly
objected to one the provision of the law on
the institute, which provided that access to
the files be granted to the victims only,
rather than all citizens. In a subsequent
statement, Leon Kieres suggested that the
victims of the Communist regime’s Security
Services or courts would only gain access
to their files once the institute took over the
whole archives. This is likely to happen in
mid-2001."

O In November, the institute’s investiga-
tion department accused Henryk M. (77) of
having assisted genocide in the years 1941-
1943 in in Chelmno on the Ner, the first
Nazi extermination camp in Poland. M. al-
legedly battered and ill-treated the prisoners,
brought them to gas chamber vans, and
robbed them of their belongings. The num-
ber of victims of the Chelmno camp was es-
timated at about 300,000. As few as four
Jews survived the confinement. This was the
first charge of participation in Nazi crimes
since 1973. The charges based mainly on
the testimonies of witnesses, inhabitants of
Chelmno, who recognized Henryk M. The
charges carry a life sentence.”

Sentencing Policy

Minister of Justice Lech Kaczynski sub-
mitted to Parliament the preliminary draft for
toughening up the criminal law. Under the
draft, nine offences which are now misde-
meanours would be considered crimes for
which the Code would provide for at least
three years in prison. The list of offences for
which a 15-year-old would be brought be-
fore a court like an adult would be extend-
ed. In addition, the possibility of imposing
extraordinary stringent penalties would be
expanded, and the conditional stay of prison
sentences imposed on recidivists would be
abolished. The new criminal policy has re-
sulted, among other things, in a consider-
able growth of the prison and remand
prison population (up to the total of 70,218
persons of of 4 November), the formal max-
imum capacity being about 63,000.

The minister already issued an ordinan-
ce permitting the reduction in the require-
ment of the standard of 3 square metres
per inmate, and the wardens were ordered
to adapt additional housing space where
new inmates might be placed. In an inter-
view, Minister Kaczynski argued that human
rights have been interpreted one-sidedly in
favour of offenders and aggressors only and
to protect “degenerate criminals."”

Forty-two law professors and lawyers
protested against the planned toughening
up of the criminal law. In their view Minister
Kaczynski's plans raised unrealistic hopes
that stiffening up of punishments might im-
prove general safety and, at the same time,
they divert attention from major problems
of Polish courts and prosecution agencies
and from the real causes of the growth in
crime." Minister Kaczynski replied claiming
the law professors and lawyers were liber-
als who had spoken out of professional
and material interests and he cited false
data regarding prisoner figures."

Security Services and Lustration Law

In September the District Court in War-
saw quashed a decision of the Prosecutor’s
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Office to discontinue proceedings in the
case of surveillance of right wing politicians.
In July 1997, during the parliamentary elec-
tions campaign, it was revealed that the
UOP had carried out surveillance on  right
wing politicians in  1992-1993 when
Hanna Suchocka had been Prime Minister.
The Prosecutor's Office instituted an inquiry
into the UOP's illegal actions. It appeared
that the UOP had also carried out similar
activities on the left wing parties. In August
1999 the Prosecutor's Office had discon-
tinued the proceedings stating that the
UOP officers had been guilty of misde-
meanours only, not of offences.”® The
Appellate Prosecutor's Office upheld that
decision. Following the September court
decision, though, the Prosecutor's inquiry
was to be resumed.”

A number of the Lustration Court's de-
cisions to discontinue proceedings if, in the
light of the evidence submitted, the court
could not find out whether a persons had
lied in his statement or not, resulted in crit-
icism of the Lustration Law. It was fre-
quently proposed that the lustration pro-
ceedings should not be discontinued in any
case — a practice that in the experts’ opin-
ion would violate the principle of the pre-
sumption of innocence as the person sub-
ject to screening would continue to be un-
der suspicion of collaboration. It was also
suggested that the secrecy clause be lifted
with respect to documents submitted by
the UOP to the Lustration Prosecutor'®; that
the order in which persons falling under the
lustration act be defined to prevent, for ex-
ample, the screening of the President dur-
ing the electoral campaign; and that the
Prosecutor should, by law, refer a case to
the court if there is justified suspicion that
a person might be a lustration liar."

In connection with the security servic-
es’ repeated involvement in political in-
trigues, the Freedom Union submitted a
draft Security Services Act in October be-
cause, as the the Union's Secretary
General, MP Miroslaw Czech stated, it had
proved impossible to avoid politically moti-

vated use of the lustration procedure, a fact
that might result in the destabilization of
the State and impair the country’s interna-
tional image. Under the draft act the office
of the Minister-Coordinator of the Security
Services (appointed by the political party
currently in power) would become apoliti-
cal: the coordinator would be an official ap-
pointed for six years by the President from
among the candidates nominated by the
Prime Minister, and he/she would not be
removed with a change of Government.
The only grounds for his/her removal
would include illness, perpetration of an of-
fence, or a valid court conviction.

Another novelty in the draft was the es-
tablishment of the Committee for the
Coordination of Security Services, com-
posed of representatives of the Ministries
of National Defence, Foreign Affairs,
Internal Affairs and Administration, as well
as the Heads of the UOP and Military
Intelligence. The committee will initiate and
plan the activities of security services and
supervise their execution.”

In September the UOP withdrew its
previously announced intention to notify
workplaces and schools about employees
or students caught in the act of proclaiming
neo-Fascist views. The idea had first been
mentioned by the spokesman of the UOP
Olsztyn branch in connection with a meet-
ing planned by the neo-Fascists. Several
days later the spokesman took back the
statement and announced that, in view of
criticism in the media and lawyers' objec-
tions, the planned notification would not
take place.”

Intolerance, Xenophobia, Racial
Discrimination and Hate Speech

Poland refrained from ratifying the
12th Protocol of the ECHR, which bans dis-
crimination on any grounds, because the
Government believed that if it were to rati-
fy the protocol, Poland would have to pay
damages for violations of that provision:
some governmmental  departments
(among them the Ministry of Finance and
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of Labour) argued that Polish law included
discriminatory provisions, for example,
against foreigners in the labour market, and
that the Government would have to pay
compensation after losing cases before the
European Court of Human Rights. How-
ever, Poland had ratified the ICCPR that
contains a highly similar provision banning
discrimination.”

On 15-18 November, prior to the
World Conference Against Racism, Racial
Discrimination, Xenophobia and Related
Intolerance (to be held in South Africa in
2001), the Helsinki Foundation for Human
Rights at for the request of the UNHCR or-
ganized a regional meeting for 115 NGOs
from Eastern and Central Europe. The par-
ticipants adopted a statement addressed to
the World Conference Against Racism
(WCAR) in which, among other things, they

encouraged the WCAR to include in the
programme of the World Conference the
issues of aggressive nationalism, ethnocen-
trism and discrimination. The participants
also strongly opposed any tendencies to
limit the scope of authority and compe-
tence of the UN Committee on the Elimi-
nation of Racial Discrimination (CERD), and
they urged the WCAR to recommend that
the CERD consider interpreting racial dis-
crimination to cover also “degrading treat-
ment” within the meaning Article 3 of the
ECHR. The statement also touched upon a
number of other issues of importance,
such as compensation for deportation of
nationals, in particular the Crimean Tartars
and Meskhetian Turks in the former USSR,
the problem of religious discrimination, and
that of anti-Semitism.”
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