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INTRODUCTION

This Sri Lanka NGO Shadow Report was prepared by the Action Network for Migrant Workers (ACTFORM) and the Women and Media Collective (WMC) to be submitted to the CMW in response to the Second Periodic Report submitted in May 2016 by the Government of Sri Lanka to the Committee on Migrant Workers (CMW).
This shadow report attempts to address key list of issues submitted by the CMW in 2013 and focuses on a few other issues that have emerged since then. The selection of a few key issues for inclusion in this alternative report shall not be interpreted to mean that there are no concerns related to other issues raised by the CMW. The selection of issues is based on ACTFORM’s familiarity with issues that are being handled currently or that have been dealt with or reported in the recent past. In addition to responding to the GOSL Second Periodic Report ACTFORM has included a set of recommendations proposed for consideration by the GOSL.
In preparing this report the following organizations and individuals were consulted, contacted, and visited in order to conduct a review on what has been done and what has to be done in promoting migrant worker’s rights in Sri Lanka. 

· Action Network for Migrant Rights (ACTFORM), Colombo 

· Women and Media Collective (WMC), Colombo
· Migrant Women’s Organization, Kegalle
· Diriya Savi Kantha Sanvidanaya, Nittabuwa

· Migrant Women’s Organization, Kandy 

· Good Shepherd Church, Ja Ela 
· Migrant Service Centre, (MSC), Dehiwela

· Mihikatha Organization, Chillaw

· Welcome House, Colombo
· Jathika Praja Ekamuthuwa, Colombo

· Women Resource Centre, Kurunegala

· Praja Diriya Padanama, Puttalama

· Women’s Working Front, Kandy
· Eastern Women Social Development Organization, Trincomalee

· Ambalanthota Ruhunu Community Development Foundation, Hambanthota

· Rural Women’s Front, Galle
· Ministry of Labour, Colombo

· Sri Lanka Bureau of Foreign Employment, Colombo
Ms. Violet Perera

Coordinator

Action Network for Migrant Workers (ACTFORM)
No. 56/1, Sarasavi Lane
Rajagiriya 
SRI LANKA. 
Tel: +94-115238776, Fax: +94-112690201
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I.
General Information

Issue No. 1: 
(1)
The National Migration Policy endorses the International Convention on the Protection of the Rights of All Migrant Workers, and Members of their Families. However there is insufficient research about Sri Lankan migrant workers abroad in irregular situations. 

Issue No. 4: 
(2)
The State Party’s legislation has not been harmonized with the provisions of the Convention. The Government of Sri Lanka (GOSL) should take immediate steps to adopt domestic legislation on migration incorporating human rights standards contained in the UN Convention and the National Migration Policy.
Issue No. 5: 
(3)
The GOSL has not taken any steps towards making the declarations provided for in Articles 76 and 77 of the Convention recognizing the competence of the Committee to receive communications from state parties and individuals.
(4)
ACTFORM notes with appreciation the ratification of the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children in November 2015 and the “SAARC Convention on Prevention and Combating Trafficking in Women and Children for Prostitution”.

Issue No. 6: 

(5)
Currently, Article 5 (d) of SLBFE Act allows four representatives of foreign employment agencies to sit on the Board of Directors. However, there is no representation from trade unions or migrant workers associations to represent worker’s rights on the Board of Directors. Having four members out of 11 members who are directly involved in recruiting migrant workers for overseas employment results in conflict of interest. Therefore, the current SLBFE Act should be amended to either decrease the number of foreign employment agents to two persons and add two worker’s representatives or altogether add four workers representatives and increase the number of board of directors to 15 members. This amendment is further necessary, as Article 8 of SLBFE Act states that quorum is achieved with the representation of five members. Therefore, in case four recruitment agents are present with one other member for a meeting, there is no guarantee of impartiality of decisions with regard to migrant workers’ rights.

(6)
In addition, according to Article 5 (c) of the SLBFE Act, there are provisions to nominate one female member to the Board from the Ministry of Child Development and Women’s Affairs. Noting that more female migrant workers face harassment, violation of rights and exploitation than male migrant workers, at least one third of the members of the board should be women. In addition, there should be a provision to appoint a civil society gender expert who has knowledge on migration issues, labour and women’s rights in an advisory capacity to the Board. 
II.
Information relating to the Articles of the Convention

Issue No. 8: 
(7)
There are several reports of complaints from migrant families with regard to the complaint handing procedure of the SLBFE, and officers attached to embassies. There is evidence that complaints and grievances of migrant workers and their families are handled in a lethargic manner. 

(8)
Currently, the SLBEF has appointed more than 100 officers to labour divisions of 18 Sri Lankan Missions. These services are available within countries where over 25,000 Sri Lankans are employed. In addition, the government of Sri Lanka has appointed 8 Labor Attachés to United Arab Emirates {Abu Dhabi (1), Dubai (1)}, Kingdom of Saudi Arabia (KSA) {Riyadh (1), Jeddah (1)}, and Kuwait (2), Oman (1), and Lebanon, (1). Although, Labour Attachés have proved to be effective in maintaining contacts with the Sri Lankan overseas migrant workers, in events of exploitation, abuse and malpractices against migrant workers, there is ample evidence from migrant workers to show that this relationship brakes down and there is a widening gap between the Sri Lankan foreign mission and Sri Lankan workers on such occasions, especially in the Gulf States. Therefore there is an urgent need to address and meet worker problems in host countries. To support this process, it is vital to give rigorous training for officers attached to these foreign missions on how to handle grievances, in particular how to handle the gendered grievances of migrant women workers which often relate to sexual abuse and sexual violence. There is also a need to inform foreign migrant workers especially women how to contact embassies and what procedures to follow in the case of grievances.  
Issue No. 9: 
(9)
There were reported incidents of migrant workers facing criminal and other types of charges.  However, many migrant workers are not aware of their legal rights to a fair trial, a public hearing, and to legal representation. They are also unable to communicate in a language known to them. Some women migrant workers face violence, including sexual violence and abuse and discrimination at the hands of traffickers, smugglers, and their brokers. If a migrant worker travels with illegal documents, the journey will be more hazardous and he/she may end up being remanded. Sometimes, migrant workers were sent to jail for reasons like leaving the host family and failure to fulfill contractual obligations.  

Case Study 1: Sri Lanka woman claims stabbing death of Egyptian self-defense 

KUWAIT CITY, June 5 2014: A Sri Lankan woman has been arrested for murdering an Egyptian expatriate in self-defense inside a flat in Hawally area. According to sources, when the tenants of a residential building in Hawally area heard some loud noises coming from one of the flats, they checked to find an Arab man lying on the ground and bleeding profusely from his chest. They immediately notified Hawally security men who rushed to the location. They arrested a Sri Lankan woman who tried to run away and confiscated the weapon that was used to injure the man. Paramedics arrived at the location and examined the man to realize he had died instantly. They checked his Civil ID and identified him as an Egyptian national. Interrogations with the woman revealed that she had acted on self-defense when the man tried to rape her. She explained that she had accidently stabbed him in the chest while trying to stop him from raping her, which however led to his death. Security men noticed that the flat was partitioned into a number of rooms, each of which was rented out to several individuals. Several high-ranking officers were present at the location. A case has been registered for investigations. Excerpt from Arab Times 
http://www.arabtimesonline.com/NewsDetails/tabid/96/smid/414/ArticleID/206632/reftab/69/t/Lanka-woman-claims-stabbing-death-of-Egyptian-self-defense/Default.aspx
Case study 2: Criminal Cases against Migrant Domestic Workers 

Human Rights Watch reviewed 84 cases where the Migrant Domestic Workers (MDW) was accused of a crime—61 of which dealt with accusations of theft. The analysis does not include cases where the migrant was guilty solely of violating immigration rules, and revealed numerous violations of international standards of due process and fairness. Human Rights Watch reviewed a number of police reports where the MDW indicated that she only speaks “a little Arabic,” yet police proceeded with the interrogation without an interpreter. For example, P.V. (not her real initials), a Sri Lankan domestic worker was accused by her employers of theft. The police did not request a translator, even after P.V. stated, “I understand Arabic a little and I can only answer a few things in Arabic.” P.V. had only been in Lebanon for eight months when she was interrogated, making it highly unlikely that she understood enough Arabic to comprehend the details of the case against her. Her confessions in the initial deposition were eventually used to convict her of theft. The court sentenced her to three months in jail and ordered her to pay back her employer LBP1, 500,000 ($1000) in restitution for the jewelry taken. In another case involving a Sri Lankan worker accused of theft, the police contacted the Sri Lankan embassy to ask for a translator only at the end of the interrogation, for reasons that were unclear in the police report. In many cases, the court treated the fact that a worker “ran away” from the employer as evidence supporting the accusation of theft, even though the MDWs often advanced other legitimate reasons for leaving their employers. For example, a penal court judge sentenced S.U. (not her real initials), a Sri Lankan worker, to 45 days in jail for stealing from her employer. In his decision, the judge relied heavily on the fact that the migrant worker had “escaped” from her employer, an act he saw as evidence that she had something to hide— even though the worker told the court the employer had owed her four months of unpaid wages and had refused to let her travel to Sri Lanka when her husband died. Excerpts from Human Rights Watch, http://www.hrw.org/fr/node/93004/section/9
B.
Part III of the Convention
Issue No. 17: 
(10)
ACTFORM notes with appreciation the rights based training module developed by the Deputy General Manager SLBFE in consultation with SLBFE’s Training Division which is used for pre-departure training sessions and to train government officers working at district level. 
C.
Part IV of the Convention

Issue No. 19: 

(11)
Currently, there is no mechanism in place to allow Sri Lankans working overseas to exercise their franchise in home-country elections via absentee ballot. This is particularly detrimental to migrant workers, since the lack of a vote deprives them of leverage to influence policy-making to protect their rights.  It especially affects the majority of migrant women. Currently, countries like Canada, Australia, and Britain have provisions for their overseas residents and migrant workers to vote in elections. Unlike Philippine migrants, Sri Lankan migrant workers do not have rights to exercise overseas voting rights. If the Sri Lankan migrant workers had overseas voting rights, it would have given them a voice and bargaining power to influence the government to protect their rights.  

(12)
The proposal to facilitate overseas voting rights for migrant workers was introduced in 2001. Migrant Services Center, a non-governmental agency, succeeded in convincing the state’s Human Rights Commission (HRC) to take action on overseas migrant workers’ voting rights and the HRC recommended to the government and the Elections Commissioner that Sri Lankans working overseas be allowed to vote in elections by absentee ballot. However, up to now this recommendation has not been implemented. 

D.
Part VI of the Convention

Issue No. 20: 

(13)
Pre departure training and access to information is important to mitigate vulnerability of workers.  At every stage of migration, from pre-departure to return, access to accurate information is a pre-condition for safe migration.
(14)
ACTFORM notes with appreciation the inclusion of module on migrant rights, human rights and labour rights in pre-departure training. The extension of the training period from 21 days to 40 (For migrants leaving for Middle Eastern Countries and 35 days for other countries) is commendable. 
(15)
However, there are many cases of harassment and abuse and non-payment of wages in receiving countries by employers attributed mainly to the migrant worker’s lack of communication skills in Arabic. The length of language course conducted under SLBFE training program is not sufficient at all.  
(16)
A comprehensive training package should be introduced and all other agencies involved in providing vocation training should be included in upgrading the profile and skill level of migrant workers. For this purpose, the SLBFE should work with accreted training institutions, women’s organizations, and vocational training institutions who could issue valid certifications upon completion of language courses. 
Issue No. 22: 

(17)
Recruitment for migration purposes is handled both by government and private recruitment agencies. In some instances the recruitment process can be facilitated by informal networks, relatives, sub-agents, family members and/or directly by the employer. The recruitment process could negatively affect the life of a migrant worker if malpractice, dangers or risks are involved. Malpractices such as forging documents, charging unauthorized exorbitant fees for services, contract substitution, obtaining signatures on blank/incomplete contract forms, debt bondage, recruiting without a valid license, sending workers without registration through fraudulent means, processing without proper documentation, and the use of underage recruits, are some examples of these practices. 

(18)
The irregularities and malpractices in the recruitment process mainly start with recruitment agents.
  There are unlicensed agents, brokers and middle men at community level without any formal affiliation to licensed recruitment agencies. There have been reports of malpractices and violations perpetrated by unlicensed agents. Some women migrate through irregular channels without going through proper established system.  Therefore, women are prone to exploitation.
 

(19)
These unlicensed agents are not accountable to any person or authority for any fraudulent acts and any omission. Hence, migrant workers can get into a trap and vicious circles of exploitation if they have been recruited in a fraudulent manner. There have been reports from migrants that the SLBFE does not take adequate steps to bring in recruitment agencies in the process of complaint handing.

(20)
Article 31 of the SLBFE Act prescribes instances for cancellation of licenses. However, there is insufficient elaboration as to what grounds and conditions are applicable in granting and cancellation of licenses to foreign employment agencies. The SLFEB has not taken steps to share or publish lessons learnt in the migration process. If the SLFEB takes steps to provide enough information on past negative experiences and practices of migration, this will help prospective migrants to make informed choices.

Issue No. 25: 
(21)
The final stage of the migration process, the return from the receiving country to the country of origin, is very important in the migration process.  This process is referred to as the re-entry or reintegration process. At this stage, the migrant worker is required to return home and re-enter the society in which she/he used to live. Some women enter the circle of re-migration, if the reintegration process is not properly planned. Sometimes, when the migrant worker women return home they face marital problems owing to the long-term separation experienced. According to a newspaper report on 01 January 2014 in Divayina newspaper, 80 percent of women who migrated from Karandeniya, Galle have an unsuccessful family life. According to the Divisional Secretary of Karandeniya, nearly 2000 women migrated aboard and some have re-migrated more than 7-8 times and their expectations of economic progress have still not been met.
 Ms. Makanthi from Kandy has been going abroad as a domestic worker for over 25 years. She has worked in seven countries, and at the time of the ACTFORM focus group discussion, she was preparing her documents to go abroad again. She still does not have a house to live in; she could not find a job in Sri Lanka or any other self-employment and this motivated her to re-migrate. 

(22)
Reintegration process is more difficult for women than for men. Many women face family and social reintegration problems upon their return. Stigmatization of women returnees and the perception of women migrants as lacking in moral turpitude negatively affect the quality of reintegration.  Instead of receiving appreciation, women migrant worker returnees go through hardships in adjusting to the changed environment and conditions at home. Male migrant workers also face family issues when readjusting to domestic home environment. If they are not properly reintegrated, women end up seeking re-migration.  The National Labour Migration Policy emphasizes the importance of passing a reintegration sub-policy in order to provide support services to returnee migrant workers. Taking into account the direction of national migration policy and the ILO study on reintegration in December 2012, a comprehensive reintegration policy on labour migration should be drafted and implemented.
Other Matters:

Article 7: Non discrimination with respect to rights

(i)
Article 12 (2)  of Sri Lanka Constitution states that  “No citizen shall be discriminated against on the grounds of race, religion, language, caste, sex, political opinion, place of birth or any such grounds”. However, female migrant workers are discriminated on the basis of sex with regard to their right of choose employment freely and independently due to government regulation banning mothers of children under the age of five from migrating abroad for work and the mandatory requirement of submitting her husband’s consent for married women to migrate for employment overseas. 

(ii)
On 07 March 2007, the Minister of Child Development and Women’s Empowerment made a proposal to ‘ban’ mothers of children under the age of five from migrating abroad for work. This proposal was made taking into account the alleged social and psychological costs such as abuse and neglect on children due to mothers’ migration.  There is however insufficient research to indicate what this cost is and how detrimental it may be.  This proposed ban was not implemented initially due to women’s groups protest and advocacy activities. However, cabinet approval was subsequently given to make this recommendation effective, by a circular dated June 6, 2013 issued by the Sri Lanka Bureau of Foreign Employment (SLFBE) which required female migrant workers, seeking employment as domestic labour to obtain a family certificate outlining the state of affairs at homes before her application for migration is cleared. According to the Divayina newspaper dated 10 December 2013, the Minister of Foreign Employment and Promotion reiterated that the government’s policy is to discourage female migration as much as possible. In this respect, a female migrant worker has to get her husband’s consent and should prove that their children will be safe during her absence to get the clearance. This constitutes discriminatory treatment between a married man and a married woman. In case of a married woman’s migration, the husband’s consent has to be submitted while married men who migrate abroad are not required to obtain the consent of their spouses nor make provisions to ensure the security of their children during the course of a father’s employment overseas as a migrant worker. This practice is a clear discrimination based on sex and the marital status, and violates the right of a woman to choose employment freely, to engage in meaningful employment and of the right to work as stipulated in the article 14 (g) of the Constitution; which is the freedom to engage by herself or in association with others in any lawful occupation, profession, trade, business or enterprise.
(iii)
The Sri Lanka Women’s NGO Forum issued a press release requesting government to reassess the situation, and argued that requiring mandatory family background clearance and evidence of adequate childcare arrangements as a condition for leaving for employment overseas is discriminatory.  Women’s groups further demanded that government should establish a visiting and monitoring unit for migrant families to assess the status rather than enforcing restrictions on women. The Women and Media Collective
, issued a press release in 2013, with several recommendations to the government on how to handle the situation in a non-discriminatory manner. 
(iv)
In January 2011, the Cabinet of the Sri Lankan government approved a proposal to raise the minimum legal age of employment for female migrant domestic workers from Sri Lanka to 21 rather than 18 as a partial solution to the problem of women migrant domestic workers often facing abuse and harassment abroad. However, this standard will not affect male migrant workers.  This kind of arbitrary policy difference concerning the requirements for men and women should be eliminated. 

(v)
In addition, this policy outlined in the circular is contrary with CEDAW Convention articles 5(a), (5 (b) and 16 (c).  It re-enforces patriarchal norms, values, stereotypes that lay the sole responsibility for the welfare of the family on women, and fails to recognize men’s responsibilities and accountability for the family.  Article 5 (a)  states that States Parties shall take all appropriate measures to modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women; and Article (5) (b) highlights the importance of proper understanding of maternity as a social function and the recognition of the common responsibility of men and women in the upbringing and development of their children.  The CEDAW article 16 (d) states that both men and women have same rights and responsibilities as parents, irrespective of their marital status, in matters relating to their children. 

Case Study 

39 year-old Nilmini Kularathna from Sri Jayawardanepura, Kotte filed a fundamental rights case challenging the restriction imposed upon female migration.  Based on the grounds of right to equality, her case argued that this restriction represents gender bias and violates her rights to equality under 12 (2) of the Constitution. When the fundamental rights petition was taken up in the Supreme Court, the Chief Justice Mohan Peiris, took the position that the rule was not gender discriminatory and therefore, it does not violate the human rights of the individual. Further, the Supreme Court refused to give ‘leave to proceed’ to the application filed by a female migrant worker against the aforementioned new rule where women have to seek to husband’s consent to work overseas as domestic workers. When refusing the leave to proceed the court referred to andro-centric values, culture and tradition in Sri Lanka, the role of a woman, the importance of having the consent of a male partner. This case study is an example, of how female migrant workers are treated differently, both by law and practice.                     The Sunday Times
 
Recommendations:

1. The Government of Sri Lanka (GOSL) should take immediate steps to adopt domestic legislation on migration incorporating human rights standards contained in the UN Convention.
2. Legal assistance services should be incorporated into Sri Lankan diplomatic missions/Consuls of receiving countries through adequately trained and gender sensitive personnel.  

3. Expand the role and improve the capacities of the diplomatic missions/consuls and labour Attachés in receiving countries in order to address the protection issues of migrant workers. Increase coverage in services and establish relevant facilities tasked with handling grievances and adverse events/circumstances.
4.  An assessment should be conducted with regard to the adequacy and the quality of services provided by diplomatic missions in receiving countries. 

5. A mechanism should be created to lodge a complaint against any non-responsive staff member assigned by the Ministry of Labour, SLFEB and diplomatic missions. 
6. Provide standardized and gender sensitive training for state officials, consular officers who work on issues of labor migration both in Sri Lanka and overseas. 
7. Taking into account sexual/physical abuse faced by migrant workers, especially women, it is important to provide psychosocial counseling to abused migrant workers and gender sensitive legal counseling in receiving countries. 
8. Strengthen the capacity of Welfare Officers/Counselors/Labor Attachés, Minister Counselors with knowledge of human rights, counseling and gender issues.  

9. A special unit be opened at the SLFEB and other foreign missions abroad to address gender issues, as well as gender discrimination in host countries.

10. The SLFEB should develop a Coordination Unit to handle grievances of migrant workers at the SLBFE and receiving countries instead of a single officer assigned to the job, as it presently stands.

11. Increase the capacity of all diplomats in receiving countries to lobby, or make formal representation to deal with labor matters of Sri Lankan migrant workers.

12. Uniform procedures, practices and guidelines on how to handle cases of migrants should be developed for diplomatic missions in labour receiving countries. The missions' mandate should include broad based services such as counseling, registration of undocumented workers, legal aid, and gender sensitive information. To this end, “the Operational Manual for Labour Sections of Sri Lankan Diplomatic Missions in Labour Receiving Countries in Ensuring the Protection and Welfare of Migrant Workers,” developed by the ILO Country Office, Sri Lanka, in January 2013 should be adapted and implemented.
13. The access to information on available MOUs, bilateral agreements, and locations and contact information of labour attaches and welfare officers who have been appointed to labour receiving countries should be available to migrant workers. This information should also be available on the SLFFE website.
14. Withdraw and abolish the Circular dated 6 June 2013 issued by the Sri Lanka Bureau of Foreign Employment creating gender discriminatory different standards for men and women.
15. Politicization of appointment at consular divisions should be removed and Foreign Service officers should be appointed solely on the basis of merit.
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