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Introduction

1. Since its declaration of independence on 3 June 2006, in accordance with the
Decision on the declaration of independence of Montenegro (Official Gazette of the
Republic of Montenegro 36/2006) adopted by the Parliament of Montenegro, Montenegro
applies and assumes all international treaties and international agreements concluded and
acceded by the State Union of Serbia and Montenegro, which are related to Montenegro
and which are in accordance with its juridical system.

2. Montenegro is a contracting party to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (Official Gazette of Montenegro -
International Treaties, 9/2008) (hereinafter: the Convention) and the Additional Protocol to
the Convention (Official Gazette of Montenegro - International Treaties, 9/2008).

3. The reporting obligations to the Committee against Torture (hereinafter referred to
as CAT), were defined by article 19 of the Convention. The initial report on the measures
taken by Montenegro to fulfil its obligations under the Convention was submitted to the
United Nations on 3 May 2006. Once adopted, the initial report was released by the United
Nations - CAT/C/MNE/1' on 6 October 2008. In accordance with article 19 of the
Convention, the second periodic report was prepared on all new measures taken for the
purpose of effective implementation of the Convention, which is also a representation of
the results achieved in the exercise of rights guaranteed by the Convention in Montenegro.
Pursuant to the new procedure for periodic reporting, the report contains answers to 38
questions submitted prior to the submission of the second periodic report of Montenegro
(CAT/C/MNE/2)**. While preparing the report, special attention was given to the
concluding observations of the Committee against Torture CAT/C/MNE/CO/1® of 19
January 2009.

4, The following authorities participated in developing the second periodic report to the
Committee against Torture: Ministry of Justice and Human Rights, Ministry of Interior,
Ministry of Labour and Social Welfare, Ministry of Education and Sports, Ministry of
Foreign Affairs and European Integration, Supreme Court of Montenegro, Supreme Public
Prosecutor's Office, Police Directorate, the Ombudsman, Police Academy, Judicial
Training Centre (JTC), Refugee Care and Support Office. A contribution to this report was
provided by the Human Rights Action, which is an NGO active in Montenegro in the field
of human rights.

Background information

5. Montenegro is a Member State of the United Nations, the Council of Europe and
other international organizations and regional initiatives, as well as the contracting party of
the most important international instruments on human rights, among which: The
International Covenant on Civil and Political Rights (including the Optional Protocol to the
International Covenant on Civil and Political Rights aimed at the abolition of the death
penalty), The International Covenant on Economic, Social and Cultural Rights, The
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT) (including the Optional Protocol), The International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD), the Convention on the

! http://www2.ohchr.org/english/bodies/cat/docs/AdvanceVersions/CAT.C.MTN.1.pdf.
2 http://www2.ohchr.org/english/bodies/cat/docs/followup/AdvanceVersion/Montenegro AV_en.pdf.
3 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G09/402/84/PDF/G0940284.pdf?OpenElement.
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Elimination of All Forms of Discrimination against Women (CEDAW) (including the
Optional Protocol), the Convention on the Rights of the Child, the Optional Protocol to the
Convention on the Rights of the Child on the involvement of children in armed conflict, the
Second Optional Protocol on the sale of children, child prostitution and child pornography
to the Convention on the Rights of the Child, the Convention on the Rights of Persons with
Disabilities (including the Optional Protocol), the Convention on the Prevention and
Punishment of the Crime of Genocide, the Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes against Humanity, the International
Convention on the Suppression and Punishment of the Crime of Apartheid, the
International Convention against Apartheid in Sports.

6. By depositing its instrument of succession, Montenegro became a party to the
International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families. Also, Montenegro was among the first countries to sign the
International Convention for the Protection of All Persons from Enforced Disappearance
and the Optional Protocol to the International Covenant on Economic, Social and Cultural

Rights.
7. Montenegro is contracting party to 69 ILO conventions.
8. Montenegro actively cooperates with the Council of Europe (CoE) and the

Organization for Security and Cooperation in Europe (OSCE) in the field of protection of
human and minority rights and fundamental freedoms, as well as in promoting the rule of
law and the further democratization of society. It has ratified a large number of Council of
Europe conventions on human and minority rights, including the most important - the
European Convention for the Protection of Human Rights and Fundamental Freedoms, the
Framework Convention for the Protection of National Minorities and the European Charter
for Regional or Minority Languages.

9. As a member of the most important human rights agreements, Montenegro clearly
shows support for achieving their goals, but also actively participates in the creation and
implementation of new standards for the promotion and protection of human rights.

10.  Montenegro is a country with the candidate status for European Union membership.
In this context, Montenegro conducts numerous activities in partnership with the European
Commission, the European Union Delegation to Montenegro, as well as bilateral activities
with European Union Member States. These obligations are defined by a number of
documents including the most important: the SAA - Stabilisation and Association
Agreement, Action Plan for Implementation of Recommendations from the European
Partnership, Action Plan for Implementation of Recommendations from the revised
European Partnership, National Program for Integration of Montenegro into the EU (NPI)
for the period 2008-2012 etc.

11.  In the context of a comprehensive reform which takes place in Montenegro in this
field, special attention is paid to promoting the rule of law and protecting human rights.
Reform is aimed at amending the legislative framework so as to adopt the best standards
and achievements of the modern society, but also in the area of institutional capacity
building, media freedom, human rights promotion in every segment of the society.

Constitutional framework

12.  Montenegrin Constitution guarantees human rights and freedom. The basic
constitutional principles of human and minority rights are: the basis for exercise of rights
and freedoms, equality before the law, gender equality, the right to equal protection of
rights and freedoms, the right to legal remedy against the decision ruling on the right or
legally based interest, the right to legal aid, the right to local self-government, the right to a
healthy living environment. Guaranteed human rights and freedoms may be limited only by
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law, within the scope permitted by the Constitution, to the extent necessary in an open and
democratic society in order to satisfy the purpose for which the limitation has been
permitted. Limitations will not be introduced for purposes other than the ones for which
they were prescribed.

13.  During a proclaimed state of war or emergency, the exercise of certain human rights
and liberties may be limited to the necessary extent. Limitations may not be introduced by
virtue of sex, ethnic origin, race, religion, language, ethnic or social origin, political or
other beliefs, financial standing or any other personal capacity. There will be no limitations
imposed on the rights to: life, legal remedy and legal aid; dignity of and respect for a
person; fair and public trial and the principle of legality; presumption of innocence;
defence; compensation of damage for illegal or ungrounded deprivation of liberty and
groundless conviction; freedom of thought, conscience and religion; entry into marriage.
There will be no abolishment of the prohibition of: inflicting or encouraging hatred or
intolerance; discrimination; retrial and multiple punishments for same offense; forced
assimilation. Measures of limitation may be in effect at the longest for the period of
duration of the state of war or emergency.

14.  The Constitution guarantees the protection of personal rights and freedoms, political
rights and freedoms, as well as the protection of economic, social and cultural rights and
freedoms. The Constitution also guarantees the protection of a set of special minority rights.
The Constitution prohibits forced assimilation of members of national minorities and other
minority ethnic groups and stipulates duty of the state to protect members of national
minorities and other minority ethnic groups against all forms of forced assimilation.

15.  The Constitution stipulates that Montenegro guarantees inviolability of the physical
and mental integrity of a person, his/her privacy and individual rights thereof. No person
will be subject to torture or inhuman or degrading treatment. No one will be held in slavery
or servitude (art. 28). Everyone has the right to personal liberty. Deprivation of liberty is
allowed only on grounds and within procedures prescribed by law. Person deprived of
liberty has to be notified immediately of the reasons for his arrest, in his own language or in
the language he understands. Concurrently, person deprived of liberty has to be informed
that s/he is not obliged to give any statement. Upon the request of the person deprived of
liberty, the authority will immediately inform the person of his own choosing about his
deprivation of liberty. Person deprived of liberty has the right to have a defence counsel of
his own choosing present at his hearing. Unlawful deprivation of liberty is punishable.

16.  In accordance with the Constitution of Montenegro, the Protector of Human Rights
and Freedoms is an autonomous and independent body which takes measures to protect
human rights and freedoms. The Protector of Human Rights and Freedoms exercises his
office on the basis of the Constitution, laws and the ratified international agreements,
observing also the principles of justice and fairness.

17.  In accordance with article 145 of the Constitution, laws must be compliant to the
Montenegrin Constitution and ratified international treaties, and other pieces of regulations
must be compliant with the Constitution and the law.

International treaties and generally accepted rules of international law

18.  Article 9 of the Constitution provides that ratified and published international
treaties and generally accepted rules of international law make an integral part of the
domestic juridical system, supersede national legislation and are directly applicable in cases
when they govern relations differently than the national legislation. Owing to this
definition, the legal effect of international treaties (including the Convention and the
Optional Protocol thereto) is not only confirmed by considering them part of the domestic
juridical system which has supremacy over the national legislation, but government
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agencies are also instructed about the need to harmonize domestic legislation with
international law, primarily in the field of guaranteeing, promoting and protecting
fundamental human rights and freedoms.

19.  In the period since the adoption of its initial report, Montenegro has acceded to
significant international treaties: Optional Protocol to the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT)* the United
Nations Convention on the Rights of Persons with Disabilities and the Optional Protocol
thereto®, the Convention on Cybercrime® and Additional Protocol to the Convention on
Cybercrime, Concerning the Criminalisation of Acts of a Racist and Xenophobic Nature
Committed through Computer Systems’ (Council of Europe), the European Convention on
the Compensation of Victims of Violent Crimes® (Council of Europe), the European
Convention on the Non-Applicability of Statutory Limitation to Crimes against Humanity
and War Crimes’ (Council of Europe), the International Convention for the Protection of
All Persons from Enforced Disappearance .

Specific information on the implementation of articles 1 to 16
of the Convention, including with regard to the Committee’s
previous recommendations

Responses to questions related to articles of the Convention

20.  This chapter provides a list of answers to questions before submission of the second
periodic report of Montenegro (CAT/C/MNE/2) and displays activities undertaken taking
into account the conclusions and recommendations contained in the concluding
observations of the Committee against Torture (CAT/C/MNE/CO/1) of 19 January 2009.

Articles 1 and 4

Reply to the issues raised in paragraph 1 of the list of issues (CAT/C/MNE/Q/2)

21.  The Constitution of Montenegro (Official Gazette of Montenegro 1/2007), article
28, guarantees the dignity and security of the person, inviolability of physical and mental
integrity of the person, privacy and individual rights. No one may be subjected to torture or
to inhuman or degrading treatment and may not be held in slavery or servitude. Article 27
guarantees the right of a person and the dignity of the human being in respect of application
of biology and medicine, and article 28 guarantees respect for the human personality and
dignity in criminal or other proceedings in the case of deprivation or restriction of liberty
and during sentence execution. All forms of violence, inhuman or degrading treatment of a
person deprived of liberty or whose liberty has been restricted, and any extortion of
confession and statements are prohibited. Death penalty is prohibited in Montenegro.

4 Official Gazette of MNE - International Treaties 9/2008
5 Official Gazette of MNE - International Treaties 2/2009
6 Official Gazette of MNE - International Treaties 4/2009
7 Official Gazette of MNE - International Treaties 4/2009
8 Official Gazette of MNE - International Treaties 6/2009
° Official Gazette of MNE - International Treaties 11/2010
10" Official Gazette of MNE - International Treaties 8/2011
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Criminal Code'' contains a special Title which prescribes criminal offences against
freedoms and rights of persons and citizens. Article 165 prescribes coercion as the use of
force or threat to compel someone to act or refrain from acting or to endure something. The
stipulated prison term for the basic form of this offence ranges from three months to three
years, whereas it can be up to twelve years even for particularly serious forms. Extortion of
testimony is defined by article 166. This offence is committed when a public official uses
force or threat or other inadmissible means or inadmissible manner while acting in his
official capacity with the intention to extort a testimony or another statement from an
accused, witness, expert witness or other person. The sentence prescribed for this offense
ranges from three months to five years, and for particularly serious forms it is prison term
from two to ten years.

22.  Amendments to the Criminal Code of 2010 divided the former crime of torture and
ill-treatment into two separate crimes: ill-treatment (art. 166a) and torture (art.167). Ill-
treatment has been stipulated as an act of abusing others or treating them in a manner that
offends human dignity. A prison term is stipulated of up to one year (for particularly
serious forms of three months to three years).

23.  Torture is laid down in article 167 of the Code. Anyone who inflicts to another
severe pain or heavy suffering, whether bodily or mental, in order to obtain from him or a
third party a confession or other information or in order to unlawfully punish or intimidate
him, or to exert pressure over him or to intimidate or exert pressure over a third party, or
does so for other reasons based on discrimination will be punished by a prison term from
six months to five years. Prison term of one to eight years is stipulated for particularly
serious forms of this offence.

24.  The crime of endangering safety is defined by article 168. Anyone who endangers
the safety of another person by threatening to attack his life or body or a person close to
him will be punished by a fine or a prison term up to one year (particularly serious forms by
a prison term from three months to three years).

25.  Prohibition of torture is also included in offences from the group of criminal
offences against humanity and other values guaranteed by international law (Title XXXV,
arts. 426 - 449a) in article 426 genocide, article 427 crimes against humanity; article428
war crime against civilian population, article 429 war crime against the wounded and sick;
article 430 war crime against prisoners of war, article 431 organization and instigation to
commit genocide and war crimes.

26.  Article 11 of the Criminal Procedure Code'? prohibits to threaten or exert violence
over a suspect, accused person or another person participating in the procedure, as well as
to extort confession or another statement from such persons. Judicial decision may not be
based on any confession or other statement obtained by extortion, torture or inhuman or
degrading treatment.

Article 2

Reply to the issues raised in paragraph 2 of the list of issues.

27.  Article 5 of the Criminal Procedure Code (Official Gazette of Montenegro, 57/2009
and 49/2010) stipulates that persons placed under arrest by a competent state body will be

11 Official Gazette of the Rep. of MNE 70/2003, 13/2004, 47/2006 and Off. Gazette of MNE 40/2008,
25/2010 and 32/2011.
12 Official Gazette of MNE 57/2009 and 49/2010.



CAT/C/MNE/2

immediately informed in their language or in a language they understand about the grounds
for placing them under arrest and, at the same time, informed that they are not obliged to
make any statement, that they have a right to a defence counsel of their own choice and to
request that a person of their choosing be informed on their placement under arrest as well
as a diplomatic-consular representative of a state whose nationals they are or a
representative of appropriate international organization if they are stateless persons or
refugees. Article 69 lays down that the accused placed in detention will have a defence
counsel while in detention. Article 180 stipulates that immediately after a person has been
placed under arrest and within a term of 24 hours at the latest, police authority, the public
prosecutor or the court will inform the family of the person under arrest or their common
law spouse thereon, except where the person under arrest expressly object thereto. The
competent social welfare authority will be informed about the deprivation of liberty if
necessary to take measures for the care of children and other family members of whom the
person under arrest takes care. Article 183 stipulates that upon the approval of the judge in
charge of investigation and where appropriate and under the judge's supervision or the
supervision of a person designated by the judge, the detainees may, in compliance with the
rules of conduct, be visited by their spouse or common law spouse and their close relatives
and upon their requests — by a physician and other persons. Some visits may be prohibited
if they could detrimentally affect the conduct of proceedings.

28.  Accused persons have the right to defend themselves, as defined in article 12, in
person or with the professional assistance of a defence counsel of their own choice from the
ranks of attorneys-at-law. The accused are entitled to have a defence counsel present during
their hearing. Prior to the first hearing, the accused will be instructed of their right to retain
a defence counsel, to agree with the defence counsel on the manner of defence and told that
a defence counsel may be present during their hearing. They will be cautioned that
everything they state may be used as evidence against them. If the accused persons do not
retain a defence counsel by themselves, the court will appoint a defence counsel to them,
when stipulated so by this Code. The accused will be ensured enough time and possibilities
to prepare their defence. The suspects will be entitled to a defence counsel in compliance
with this Code.

29.  Article 66 lays down that the accused persons have the right to a defence counsel.
The accused’s legal representative, spouse, direct blood relative, adopting parent, adopted
child, siblings or foster-parent as well as his/her common law spouse may engage a defence
counsel on behalf of the accused. Only an attorney-at-law may be engaged as defence
counsel. Defence counsels are obliged to submit their power of attorney to the authority
before which the procedure is conducted. The accused may also give a power of attorney to
the defence counsel verbally, which is entered into a record before the authority conducting
the procedure.

30. Article 70 stipulates appointment of defence counsel due to adverse financial
situation. When conditions for mandatory defence are not met, but it is required so by the
interests of fairness, upon the request of the accused, they may be appointed a defence
counsel if they are not able to bear the costs of defence under their financial standing. In
preliminary investigation and in investigation, the decision upon the request will be taken
by the competent public prosecutor, whereas after the pressing of charges, the President of
the Court takes the decision in compliance with the order on the list of the Bar Association.

31.  In addition to that, Law on Legal Aid"” was adopted in 2011 and its application
started on 1 January 2012. The Law stipulated that persons entitled to legal aid are
beneficiaries of family cash benefits or other social security right, children without parental

13 Official Gazette of MNE 20/11.
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care, persons with special needs, victims of the crime of domestic violence and persons of
unfavourable financial situation. In order to start creating the preconditions for the
commencement of application of this Law, in September 2011 the Government adopted an
Implementation plan for the Law on Legal Aid. In accordance with the obligations laid
down in the Implementation plan, the following results were achieved:

- The adoption of: Rulebook on the records of legal aid'*, Rulebook on the form of
legal advice record'” and Rulebook on the form of legal aid application and referral
form'® which entered into force on 14 December 2011;

- Legal aid services have begun to operate in 15 basic courts;

- Donor assistance made it possible to equip the offices of basic courts in Podgorica,
Kotor, Pljevlja, Rozaje, Niksi¢, Danilovgrad, whereas the office in the Basic Court
in Berane was equipped in cooperation with the Bar Association;

- Trainings were organized for presidents of basic courts and advisers working in the
services concerning the commencement of implementation of the Law on Legal Aid.

32.  The Law specified that the rights of persons deprived of liberty are recorded in the
duty report made by a police officer as evidence that the person was informed of them,
further to article 264 of the above Code. Owing to cooperation of the Police Directorate
with the nearest medical facilities in all police regional units and outposts, medical aid is
provided immediately once the person requests it. Medical aid is also provided in cases
where the police officer determines that the person needs medical aid, because the situation
of persons deprived of liberty is constantly monitored.

33.  Under article 268 of the CPC, where a person placed under arrest is brought to the
public prosecutor, that person, his/her defence counsel, family member, or a common law
spouse may request the public prosecutor to order a medical examination. The decision on
appointing a medical doctor who will perform medical checks and the record on the
detainee’s hearing are attached to criminal case file by the public prosecutor.

34.  There is a factsheet in all holding facilities which was printed in several languages,
containing rights of persons held. Laws and by-laws that define the rights of detained
persons are available in dayrooms of facilities where detainees are held, so that they can be
informed of them.

Reply to the issues raised in paragraph 3 of the list of issues

35.  Law on Execution of Criminal Sanctions and by-laws that have been enacted on the
basis of the said Law govern the receipt of detainees, establishing their identity, etc. Thus,
the Rulebook on more detailed manner of execution of detention provides that upon receipt
of a detainee, his identity is determined pursuant to the available data from the detention
order, as well as on the basis of identity card and passport, or pursuant to other appropriate
documents. If the detainee does not have documents or there are doubts concerning his
identity, prison authorities will immediately ask the judge in charge of investigation to
submit the data required to identify the detainee.

36. The following are entered into the detainee's personal record file: prison register
number; date and time of receipt to prison; surname, father's name and name; day, month
and year of birth; PIN — personal identification number; place, municipality and country of
birth; place of permanent residence or place of temporary residence; nationality;

14" Official Gazette of MNE 58/11
15 Tbid.
16 Tbid.
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occupation; name and article prescribing the offense; name of the court which either
imposed or prolonged detention (decision number and date); data on the indictment raised;
date and time of release from prison; name of the court which approved release from
detention (decision number and date), date of referral to another organizational unit.

37.  General medical examination of the detainee is done within 24 hours upon receipt.
The detained person will be provided with adequate health care immediately upon receipt,
if this is necessary or upon request. When the prison doctor determines that the detainee is
suicide-prone, things suitable for suicide shall be seized from him and temporarily held and
other appropriate surveillance measures will be taken. Medical file card is created for the
detainee including all data relevant to his health upon receipt, during detention, and when
released from prison. In accordance with article 12 of this Rulebook, health care services
are provided during detention by the Prison Health Service i.e. prison doctor. Upon the
authorisation of the judge in charge of investigation and, if necessary, under his supervision
or supervision of the person nominated by the judge in charge of investigation, within the
limits of rules of conduct, upon request of the detainee and at his own cost, the detainee
may be examined by a doctor chosen by him. At the suggestion of the prison doctor and
upon the authorisation of the judge in charge of investigation or the presiding judge,
detainee may purchase pharmaceuticals at his own expense.

38.  Surgical and other medical interventions on a detained person may be taken only at
the suggestion of the prison doctor and specialist physician and with the prior consent of the
detainee, and in the case of a juvenile, with the prior consent of the parent or guardian. In
urgent cases, the head of the prison takes a decision whether to send the detainee to an
appropriate medical institution, upon a proposal of the prison doctor, of which the judge in
charge of investigation and the presiding judge need to be informed without delay. The
prison doctor is obliged to keep separate records of detained persons who use methadone
maintenance treatment. Medical and dental examinations of detainees are performed at the
prison clinic during regular business hours, whereas they are performed in urgent cases
outside regular working hours as well, upon the order of the head of the prison. Detainee
reports to the prison health officer and security officer, who are obliged to keep records
thereon and draw up a record. Prison doctor or dentist is required to keep daily records of
examinations in the medical file card and in the record book of examinations. The prison
doctor enters a description of the existing situation and the identified inadequacies into the
medical rounds records. Prison doctor immediately informs the head of the prison about the
identified inadequacies. According to a daily schedule, detainees must maintain personal
hygiene and cleanliness of the rooms in which they reside. The prison administration
provides supplies and equipment necessary to maintain cleanliness.

39.  Pursuant to the recommendations given in the first cycle, in order to record all the
detained persons under its jurisdiction, documenting the identity of persons detained, the
date, time and place, identifying the authority that ordered detention of the person in
question, grounds for detention, date and time of receipt into a detention institution and
health of person detained after receipt and any changes thereof, location and time of testing,
stating the names of persons authorized to take over the detained person, and the date and
time of release from detention facility or transfer to another detention facility, the following
was conducted in the previous period:

40.  In addition to written records, records in electronic form were set up for detained
persons, which are comprehensive and contain all the requested information. At the
moment, the requested data can be assessed in a very accurate and precise manner on the
basis of custody records which are kept in all the regional units and local units.
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Reply to the issues raised in paragraph 4 of the list of issues

41.  In accordance with the 2007 Constitution of Montenegro, the Protector of Human
Rights and Freedoms of Montenegro (Ombudsman) is an autonomous and independent
body which takes measures to protect human rights and freedoms. Law on Protector of
Human Rights and Freedoms of Montenegro'” governs the competence, powers, manner of
work and proceedings of the Ombudsman while protecting human rights and freedoms
enshrined in the Constitution, laws, ratified international human rights treaties and
generally accepted rules of international law, and other issues of importance to his work.
Among other things, this Law stipulates that the Ombudsman takes measures to protect
human rights and freedoms autonomously and independently, based on the principles of
justice and fairness, in cases when they are violated by acts, actions or lack of actions of
government agencies, public administrative bodies, local self government bodies and local
government bodies, public services and of other holders of public authorities, as well as
measures to prevent torture and other forms of inhuman or degrading treatment or
punishment and measures for protection against discrimination (art. 2, para. 2 of the Law).

42.  Unlike the 2003 Law on the Protector of Human Rights and Freedoms, the new
2011 Law lays down the Ombudsman as a national mechanism for the protection of persons
deprived of liberty against torture and other forms of cruel, inhuman or degrading treatment
or punishment. In addition to the powers and responsibilities he had in accordance with the
previous law and which he has under the valid law, Ombudsman is also entrusted with the
taking of measures for the prevention of torture and other forms of inhuman or degrading
treatment or punishment (prevention of torture) in accordance with the Optional Protocol to
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment. While performing the function of the national mechanism for the protection of
persons deprived of liberty against torture and other cruel, inhuman or degrading treatment
or punishment, the Ombudsman directly cooperates with the Subcommittee on Prevention
of Torture and other Cruel, Inhuman or Degrading Treatment or Punishment ('SPT").

43.  The 2012 Budget of Montenegro also allocated to the Ombudsman funds for the
execution of duties of an independent and impartial monitoring and research of cases of
torture and other forms of inhuman or degrading treatment or punishment.

44.  Under the Budget Law, funds allocated for the needs of new mechanisms of the
Protector of Human Rights and Freedoms amounted to € 93,496 for the anti-discrimination
program and € 105,117 for the anti-torture programme.

45.  Rulebook on internal organisation and job descriptions of the Professional Support
Service within Ombudsman's Office'® provides additional specialized duties for
Ombudsman's Office related to it being a national preventive mechanism, in charge of
protection against torture and the right to trial within a reasonable time. Hence, the
Ombudsman is in charge of protecting human rights and freedoms of persons deprived of
their liberty and persons whose freedom of movement has been restricted, preventing
torture and other forms of inhuman or degrading treatment or punishment, protecting
against torture and other forms of inhuman or degrading treatment or punishment by police
officers, staff of the criminal sanctions enforcement authorities, or authorities, organizations
and institutions accommodating persons whose freedom of movement has been restricted,
and protection in the event of delays in proceedings, obvious abuse of procedural powers or
failure to enforce judicial decisions.

17
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The Law was published in the Official Gazette of Montenegro 42/11 and it is applied as of 23 August
2011.

Rulebook on internal organisation and job descriptions of the Professional Support Service within
Ombudsman's Office entered into force on 15 May 2012.
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46.  For the purpose of its national preventive mechanism duties, the Rulebook lays
down the positions of 2 new advisors and a deputy. Deputy Protector for Prevention of
Torture was appointed in early June 2012. One adviser was employed, and the hiring of
another adviser is under way. In addition to the above mentioned new positions, two
advisor positions in charge of protection against torture were planned and one advisory
position in charge of the right to trial within a reasonable time.

47.  Given that the Law provides for a number of measures in the event of non-
compliance with Ombudsman's recommendations within the set deadline, in most cases
state bodies, public administrative bodies and public institutions to which the Ombudsman
sends its recommendations act upon them and report regularly to the Ombudsman'® In case
of non-compliance with the recommendation within the set deadline, the Ombudsman can
inform thereof the directly superior authority, submit a special report to the Parliament of
Montenegro or inform the public (art. 42, para. 2 of the Law). The fulfilment of certain
recommendations often requires a longer period of time, so that the Ombudsman
continually monitors activities related to their fulfilment.

Reply to the issues raised in paragraph 5 of the list of issues

48.  Following the proposed amendments to the 2009 Law on the Protector of Human
Rights and Freedoms, due to many changes (more than 50 per cent of the text of the Law),
it was decided that a completely new version of the Law would be drafted. Several versions
were made and the Venice Commission gave its opinion to the new draft Law in 2011.
Finally, a new Law on the Protector of Human Rights and Freedoms of Montenegro was
passed in July 2011, which partially took into consideration the opinions of the Venice
Commission. The Ombudsman is appointed by the Parliament by a simple majority, upon
the proposal of the President of Montenegro. Moreover, the institution of the Ombudsman
has been appointed as the NPM and as an institutional mechanism for protection against all
forms of discrimination.

49.  As for its duties relating to the prevention of torture, the Ombudsman takes
measures to prevent torture and other forms of inhuman or degrading treatment and
punishment in accordance with the OPCAT. Specifically, the Ombudsman inspects without
notice the premises within bodies, organizations, institutions and other places where there is
a person placed under arrest or where such a person may be; visits the person placed under
arrest and checks the respect of his/her rights without prior notification or authorisation;
talks to the person under arrest, as well as with another person who might provide the
Ombudsman with the necessary information, without the presence of an official or other
person, personally or through an interpreter.

50.  The authority, organization or institution shall, without delay, i.e. within the given
time limit, implement the recommendations of the Ombudsman for the prevention of torture
and other forms of inhuman or degrading treatment or punishment (Art.25). Establishment
of an advisory body with special tasks and powers for the functioning of the NPM is
planned in accordance with article 25. It will be established pursuant to a separate act.

51.  The Ombudsman directly cooperates with the Subcommittee on Prevention of
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (art.26).

Reply to the issues raised in paragraph 6 of the list of issues.

52.  Law on Domestic Violence Protection®’ was adopted on 27 July 2010 and entered
into force on 14 August 2010. This Law defines domestic violence as "omission or

' http://www.ombudsman.co.me/izvjestaji.php
20 Official Gazette of MNE 46/2010
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commission by a family member in violating physical, psychological, sexual or economic
integrity, mental health and peace of other family member, irrespective of where the
incident of violence has occurred" (art. 2). The law governs protection of victims of
violence in misdemeanour proceedings and provides five types of protection orders as types
of misdemeanour sanctions (arts. 20 and 26): order of removal from place of residence,
restraining order; prohibition of harassment and stalking, mandatory addiction treatment
and mandatory psycho-social therapy. The principle of urgency in proceedings relating to
protection against violence is also laid down. The obligation to report violence by
government agencies, other bodies, health, educational and other institutions has also been
introduced.

53. By adopting the Strategy on domestic violence protection, in July 2011, the
Montenegrin government has shown its determination to improve domestic violence
protection by providing support to all institutional and non-institutional actors which
participate in prevention of domestic violence. The Strategy specifically promotes the
application of international standards that protect human rights, promote gender equality
and prohibit all forms of violence, including domestic violence. While observing
international standards in this field, the Strategy envisages: harmonizing preventive action
of all actors in the society (family, educational institutions, health and social services,
judicial bodies, the police, NGOs, etc.) in order to prevent domestic violence; public
awareness raising on domestic violence issues; continuous education of all entities
participating in the process of preventing domestic violence; establishment of a single
statistical database on victims of violence as well as on violent persons; identifying and
establishing the necessary services that work to prevent domestic violence and provide
assistance to victims, but also to violent persons.

54 The Protocol on Treatment, Prevention and Domestic Violence Protection was
signed in November 2011. It defines the procedures and institutional co-operation in
relation to domestic violence and violence against women. Signatories of the protocol are
the Ministry of Justice, Supreme Court, Supreme Public Prosecutor's Office, Ministry of
Education and Sports, Ministry of Labour and Social Welfare, Ministry of Health, Police
Directorate, Misdemeanour Panel. In the framework of the campaign The 16 Days of
Activism against Gender Violence, which was conducted in 2010, Government of
Montenegro adopted the Declaration Proclaiming the 2010 Year of the Fight against
Gender Violence and Domestic Violence in Montenegro. Title XIX of the Criminal Code
criminalizes both violence against family members or members of a family community?'
and breach of family obligations and omission to provide maintenance. For example, the
Criminal Code prescribes the crime of violence against family members or members of a
family community which stipulates that anyone who uses gross violence to violate bodily or
mental integrity of his family members or members of a family community will be
punished by a fine or a prison term up to one year. Where the above offence was committed
by means of weapons, dangerous tools or other instruments suitable for inflicting serious
bodily injury or for seriously impairing one’s health the perpetrator will be punished by a
prison term from three months to three years. Where the offence in question resulted in
serious bodily injury or harm to one’s health or where such offences were committed
against a minor, the perpetrator will be punished by a prison term from one to five years. In
addition to that, where the offence resulted in the death of a family member of a member of

2

e

“family community” (porodi¢na zajednica) is understood to also mean former spouses, cousins and
relations through full adoption in a direct line without limitation, and in a collateral line conclusively
with the fourth degree, relatives through incomplete adoption, relatives through marriage conclusively
with the second degree, persons who live in the same household and persons that parent a child or a
child on the way, even where such persons have never shared a household (translator's note).
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family community, the perpetrator will be punished by a prison term from three to twelve
years. Anyone who violates the measures which were ordered on the basis of law by court
or other state authority as domestic violence protection will be punished by a fine or a
prison term up to six months.

55.  In Montenegro, there are three shelters which provide accommodation, assistance
and support to potential victims and victims of trafficking in human beings. These shelters
are run by NGOs: Crnogorski zenski lobi (Montenegrin Women's Lobby), Sigurna zenska
kuca (Safe Women's House) and SOS Niksic.

56. The Government is devoting great attention to the protection of victims of
trafficking in human beings; therefore, since 2006, it has fully assumed through the Office
for Fight against Trafficking in Human Beings the funding of the Shelter for Victims of
Trafficking in Human Beings, run by the activists of NGO Montenegrin Women's Lobby.
That is to say, further to the agreement signed between the Office for Fight against
Trafficking in Human Beings and the NGO Montenegrin Women's Lobby, on the project to
protect victims of trafficking in Montenegro, the Office committed to cover from its own
resources all the expenses that are necessary for the smooth functioning of the Shelter.

57.  According to statistics obtained from the NGO Montenegrin Women's Lobby, the
Government's Shelter accommodated 45 wards in the period since 2009 to date (in 2009 -
18, in 2010 - 16, in 2011 - 6 and in 2012 - 5 wards). Of this number, on the basis of final
convictions, there were three victims of trafficking in human beings. (For statistical data on
the number of received and investigated reports of domestic violence during the reporting
period and the number of prosecutions, convictions and penalties imposed (annex I).

58.  Pursuant to the provisions of the Law on Legal Aid (Official Gazette of Montenegro
20/2011), the victim of the crime of violence in the family or family community is entitled
to free legal aid.

59.  Within the scope of the IPA 2010 Gender Equality Programme implemented by the
Montenegrin Gender Equality Department (Ministry of Minority Rights) and the UNDP,
with EU financial assistance, a special segment of the activities relates to the fight against
domestic violence. In this connection, the project Advisory Committee has been established
in this field, which consists of representatives of institutions and NGOs dealing with this
issue. The establishment of multidisciplinary teams at the local level is on-going. They will
provide a complete and coordinated protection of victims of domestic violence, in
conformance to the Law on Domestic Violence Protection. Teams are established within
the 10 centres for social welfare.

Reply to the issues raised in paragraph 7 of the list of issues

60. In Title XXXV the Criminal Code of Montenegro prescribes criminal offences
against humanity and other values guaranteed by international law. A number of these
offenses are related to trafficking in human beings: trafficking in persons (art. 444),
trafficking in children for adoption (art. 445) submission to slavery and transportation of
enslaved persons (art. 446). Title XVIII - Crimes against Sexual Freedom criminalizes
offenses of solicitation and making arrangements for sex act (art. 209) and pandering
(art.210). Title XXXII - Criminal Offences against Public Law and Order includes
primarily heterogeneous criminal offenses. Very important criminal offenses are laid down
under article 399 - violent behaviour, criminal association (401), establishment of criminal
organization (401a) and illegal crossing of state border and smuggling of persons (art.
405).
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61.  Further to the provisions of the Law on Legal Aid* a victim of a crime of
trafficking in persons is entitled to free legal aid. Government's 2012 Programme of Work
established the obligation of preparing a proposal for a Law on the Compensation of
Victims of Serious Crimes. This Law will govern the right to financial compensation for
victims of violent crimes committed with wrongful intention, conditions and procedure for
exercising the right to compensation, decision making bodies and bodies that participate in
the decision making on the right to compensation, the authorities and the procedure to be
used in cross-border cases.

62.  The Government of Montenegro was among the first in the region to adopt the
National strategy to combat trafficking in human beings, as the basic document containing
guidelines for the conduct of all relevant stakeholders in the fight against trafficking in
human beings in Montenegro, through prevention, protection and prosecution of
perpetrators. The National Strategy is divided into three parts: prosecution, protection and
prevention, and has a comprehensive approach to the problem of trafficking in human
beings. Implementation of the National strategy and of individual Action plans are
monitored by the Working Group formed as a multi-agency body, consisting of
representatives of the judiciary, Public Prosecution Office, Ministry of Justice and Human
Rights, Ministry of Health, Ministry of Labour and Social Welfare, Ministry of Education
and Science, Police Directorate, Ministry of Foreign Affairs and European Integration,
Ministry of Interior, Ministry of Minority Rights, Ministry of Culture and Media at the
level of assistant ministers, as well as representatives of the U.S. Embassy, international
organizations - OSCE and IOM, UNICEF and European Delegation representatives as
observers.

63.  For the purpose of achieving the objectives given in the National strategy to combat
trafficking in human beings 4 action plans have been adopted and implemented (from 2003,
2006, 2009, 2010-2011). A Monitoring Working Group is tasked with monitoring the
implementation of the National strategy to combat trafficking in human beings and action
plans; among other things, it is tasked with preparing semi-annual reports on the
implementation of the above-mentioned documents.

64.  The last report on the implementation of the National strategy to combat trafficking
in human beings and the Action plan for the period 1 July to 31 December 2011 was
adopted at the session of the Government on 21 June 2012.

65.  Taking into account the assessment of members of the Monitoring Working Group,
that the 2003 National strategy to combat trafficking in human beings was fully
implemented, in 2011 the Office for Fight against Trafficking in Human Beings presented
an initiative to develop a new strategic document. Numerous representatives of state
bodies and institutions that are directly or indirectly involved in fighting trafficking in
human beings were involved in developing this document, as well as representatives of
non-governmental and international organizations.

66.  The strategy to combat trafficking in human beings for the period 2012-2018 was
adopted at the session of the Government on 13 September 2012, with an Action plan for
the period 2012-2013. In comparison to the previous Strategy, novelties are related to the
introduction of a special chapter devoted to the objectives and implementation measures for
proactive identification of potential victims of THB through greater involvement of all
institutions that may come into contact with victims of THB. There are also new chapters
which define the measures and activities focused on strengthening international
cooperation and strengthening coordination and partnerships with entrepreneurs, civil

22 QOfficial Gazette of MNE 20/2011.
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sector, Administration for Prevention of Money Laundering and Financing Terrorism, and
so on. A Tripartite Commission (composed of representatives of the Supreme Public
Prosecutor's Office, the Supreme Court and the Police Directorate) was set up in 2009,
tasked with recording THB statistics and delivering those data on a monthly basis to the
Office for Fight against Trafficking in Human Beings, which consolidates the data and
creates cumulative THB statistics for Montenegro. The said detailed statistics are public
and available on the website of the Office (www.antitrafiking.gov.me).

67.  Office for Fight against Trafficking in Human Beings coordinates the activities of
the competent government bodies, international organizations and NGOs, thus combining
all the positive efforts to combat THB in Montenegro; establishes and maintains
cooperation between domestic and international entities in order to create effective
mechanisms to combat THB; presents results achieved in combating THB in Montenegro
by means of its participation in various international and national symposia; draws up
reports for international entities; initiates approximation of national legislation with the
international legislation in the field of combating THB; monitors the implementation of
international regulations, conventions and agreements on combating trafficking in human
beings; performs tasks related to the preparation of educational and promotional and
marketing campaigns; manages the Shelter for Human Trafficking Victims and the
complete program to protect victims of THB.

68.  There is a support service in the courts in Montenegro for the injured/witnesses-
victims of THB, victims of trafficking in children for adoption and victims of domestic
violence and violence towards members of a family community. A brochure was published
which provides to the injured parties/witnesses contact information of court employees
responsible for providing support and information about the criminal proceedings,
testimony, measures to protect injured parties/witnesses, etc. (For statistics on trafficking in
human beings in Montenegro for the period 2008-2012, see annex II).

69.  With the objective of providing protection and assistance of a higher quality, since
2006 the Government has been continuously and fully funding one Shelter for Victims and
potential victims of THB/trafficking in children. At the Shelter the victim is provided with
initial recovery through 24 hours of professional staff assistance and the implementation of
specific self-support and rehabilitation programs. By signing of the Cooperation
Agreement,” obligations of institutions which are laid down by law were detailed through
clearly defined operational procedures implemented by the signatories to the Agreement
when working on a particular THB case. Potential and actual victims of THB are provided
personal safety, free legal, medical, psychological and social protection with a minimum of
identification data and under the principle of priority, while not conditioning that support
by their cooperation with investigating authorities. The competent investigative and judicial
authorities are dealt with by the competent investigative and judicial authorities under the
principle of priority. During the reporting period, a draft of the new Cooperation Agreement
was drafted, which was forwarded to the heads of signatory bodies and institutions for
review and approval. In addition to the existing signatories to this Agreement, the following
were also included: the Supreme Court, Office for Fight against Trafficking in Human
Beings, Centre for Children Support from Bijelo Polje, the Red Cross and NGOs: SOS
helpline Podgorica, SOS helpline Niksi¢, Roma Scholarship Centre and Dom nade (House
of Hope). In April 2011, Office for Fight against Trafficking in Human Beings signed a
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Protocol on Cooperation with the Union of Employers of Montenegro (which has over
1,500 members).

Reply to the issues raised in paragraph 8 of the list of issues

70.  The doctrine of command responsibility was introduced in the Montenegrin criminal
legislation by prescribing the crime omission to prevent criminal offences against humanity
and other values protected under international law (art. 440 of the Criminal Code). For this
crime to exist, a link is necessary between the perpetrator's omission and the commission of
(i.e. completion) of a criminal offense by subordinates. Specifically, the Code provides that
"A military commander or a person performing this function or a superior civilian who,
knowing that forces he is commanding or controlling are preparing or have commenced the
commission of criminal offences against humanity and other values protected under
international law omits to take the necessary measures that he could have taken and was
obliged to take for the prevention of commission of the offences and thereby causes actual
commission of any of the offences, shall be punished by a prison term from two to ten
years. Where the offence was committed by negligence, the perpetrator shall be punished
by a prison term up to three years".

71.  In the period since 2009 until 1 July 2012, the High Court in Podgorica had one war
crimes case with elements of torture and ill-treatment, named Morinj, in which there were 6
accused persons. Of them, two persons were acquitted, while 4 persons were declared
guilty and sentenced to: 1 prison term of two years, one prison term of four years and two
prison terms of three years respectively.

72. It is certain that the issue of mitigation of punishment for the perpetrators of serious
crimes will be considered when making amendments to the Criminal Code.

Reply to the issues raised in paragraph 9 of the list of issues

73.  There were no registered cases of sexual violence at the Institution for Enforcement
of Criminal Sanctions either between the officers and inmates or between inmates
themselves. The strategy to prevent sexual violence is being developed. In accordance with
the Law on Prohibition of Discrimination, Institution for Enforcement of Criminal
Sanctions has achieved considerable results in the fight against all forms of discrimination;
no international organization has pointed out in its report to any form of discrimination
against persons deprived of liberty under different legal grounds and placed in the
Institution. Moreover, none of the detainees have filed a complaint with any of the state
institutions on basis of any form of discrimination based on sexual orientation or gender
identity.

Reply to the issues raised in paragraph 10 of the list of issues

74.  Information that the police force of Montenegro has jeopardized the rights of the
LGBT population in any manner and in any segment of its competence, are false. On the
contrary, the police has always intervened in a timely manner to protect members of the
LGBT population. Police Directorate of Montenegro's data do not indicate to the existence
of any cases of torture against the LGBT population by police officers. Pursuant to the
legislation, Police Directorate handles without any exceptions all reports and findings of
violations of human rights and fundamental freedoms, including the LGBT population.

75.  For information on measures taken to prevent the reported torture and abuse of the
LGBT population by the police and to promote the education and sensitization of members
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of the police on their obligations in terms of non-discriminatory treatment towards LGBT
persons, see annex I11.%*

76.  The Public Prosecution Office has had no cases of torture and abuse of the LGBT
population by the police. In the period from 2009 until 1 July 2012, courts in Montenegro
did not have any cases of torture and abuse of the LGBT population by the police.

Article 3

Reply to the issues raised in paragraph 11 of the list of issues

77.  In accordance with article 3 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, the Law on Mutual Legal Assistance in
Criminal Matters® stipulates that the Minister of Justice will not grant the extradition of the
person who enjoys the right of asylum in Montenegro or where it can be reasonably
assumed that the person claimed would be subjected to prosecution or punishment because
of his race, religion, nationality, belonging to a specific social group or for his political
beliefs, or that his status would be made more difficult for one of these reasons.

78.  In accordance with article 3, items 1 and 2 of the Convention, Law on Asylum,
article 2 stipulates that subsidiary protection, as supplemental protection of refugees in
accordance with human rights instruments, will be accorded to an alien who has not met the
requirements for the recognition of refugee status but who would be subjected to torture or
inhuman or degrading treatment or punishment, or whose life, safety or freedom would be
threatened on account of generalized violence, foreign aggression, internal conflict, massive
violations of human rights or other circumstances which seriously threaten life, safety or
freedom, in case he or she is returned to his or her country of origin or another State.

79.  Accordingly, when considering each application, the decision is being taken with a
previous analysis of information on the country of origin of asylum seekers, in order to
avoid even the slightest possibility of subjecting that person to torture or other inhuman or
degrading treatment or punishment by returning him to the country of origin.

Reply to the issues raised in paragraph 12 of the list of issues

80. The asylum system in Montenegro started to work by adopting of the Law on
Asylum?®, which entered into force on 25 July 2006, and its implementation began on 25
January 2007. Following the adoption of the Law on Asylum, a separate organizational unit
within the Ministry of Interior was formed - Asylum Office, which has 5 employees.

81.  The Asylum Office receives asylum applications, conducts proceedings and takes
decisions on asylum applications, takes decisions on discontinuing and annulling asylum,
conducts proceedings and takes decisions related to changing the status of those who were
already granted asylum status, issues documents needed to prove one's identity and to travel
abroad, to exercise one's legal status and rights in accordance with regulations, keeps
records of the situation in the country of origin, conducts procedure for the approval or
cancellation of subsidiary protection, temporary protection and performs other tasks in the
field of asylum.

82.  The appeals procedure against the decisions taken by the body of first instance is
conducted before the Asylum Appeals State Commission. The Commission was established

2 hitp://www.arhivamedija.com/docs/1330089588/1330089588 266.pdf.
% Official Gazette of MNE 4/2008.
% Official Gazette of the Rep. of MNE 45/06.
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in November 2007 pursuant to the decision of the Government of Montenegro, and it
consists of the president and four members who are judges of the Administrative Court of
Montenegro or expert assistants in the same court.

83.  Refugee Care and Support Office, as the body responsible for the care of these
persons, provides adequate conditions for the accommodation of such persons, given that
the Centre for Asylum Seekers is still under construction. Also, this authority is obliged to
assist all persons who are subject to the proceedings or have been granted protection, in the
process of exercise of their rights to accommodation, education, health care, work and other
rights.

84.  The construction of the Centre for Asylum Seekers, which can accommodate 65
beneficiaries, is on-going, on the basis of the Conclusion of the Government of
Montenegro. It is planned that the Centre be put into operation by the end of 2012. The
procedure of adopting the internal organization and job descriptions act of the Refugee Care
and Support Office is at work. The proposal of the said document provided the appropriate
number and the professional structure of the staff to carry out the tasks of care and support
provision to asylum seekers. Financial resources to care for refugees are provided for in the
budget. As for the regulations, laws and by-laws were adopted governing issues of
exercising rights to: health care, social benefits in cash, legal aid and access to the labour
market. Appropriate bylaws were adopted with a view to fully implement the Law on
Asylum.

85.  In order to find a lasting and sustainable solution to the issue of displaced persons
from former Yugoslav republics and internally displaced persons from Kosovo,
Montenegrin Parliament adopted the Law on Amendments to the Law on Foreigners, which
entered into force on 7 November 2009. This Law enabled DPs and IDPs in Montenegro to
obtain the permanent resident alien status in Montenegro under privileged and more
favourable conditions. After the adoption of this Law, in order to inform displaced and
internally displaced persons in an adequate and timely manner about the method and
procedure of applying to obtain the permanent resident alien status, the Ministry of Interior
conducted an information campaign. Also, it is possible that individuals who do not have a
valid travel document of the country of origin be approved temporary stay until they are
provided with a valid passport, but at the longest for three years following the date of being
granted temporary stay. The original deadline for the submission of applications needed to
regulate the status of DPs and IDPs was 7 November 2011; however, Ministry of Interior
extended the deadline for the submission of applications for obtaining the permanent
resident alien status until 31 December 2012. More specifically, the Parliament of
Montenegro adopted for that purpose the Law on Amendments to the Law on Foreigners,
which entered into force on 18 November 2011.

86. In order to provide assistance to IDPs from Kosovo in terms of obtaining the
necessary documents, the Agreement between the Government of Montenegro and the
Government of the Republic of Kosovo was concluded on subsequent registration of
internally displaced persons from Kosovo residing in Montenegro into the main registers
and registry of nationals of the Republic of Kosovo.

87.  Last year Ministry of Interior initiated the establishment of the Regional Technical
Working Group on the simplification of procedures for obtaining the documents necessary
to obtain the permanent resident alien status for DPs and IDPs in Montenegro, whose
members are representatives of the Ministry of Interior of Montenegro, Ministry of Interior
of the Republic of Serbia, Ministry of Interior of the Republic of Croatia, Ministry of Civil
Affairs of Bosnia and Herzegovina and UNHCR offices in these countries. There have been
four meetings of this working group so far, whose results were rated as highly successful.
The Working Group has achieved significant working results; motivated the competent
authorities of these countries to address DPs and IDPs' issues more actively and eliminated
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all uncertainties and possible obstacles in the processes of obtaining documents, registration
and subsequent registration into the registers of birth and nationals, and in the process of
establishing the nationality of these persons, as the legal instruments were created to
regulate their status, both in countries of origin of these persons, and in the receiving states.

88.  The Government of Montenegro adopted the Decree on the manner of exercising the
rights of displaced persons from former Yugoslav republics and internally displaced
persons from Kosovo®’, which stipulated that DPs from former Yugoslav republics and
IDPs from Kosovo residing in Montenegro will exercise rights in the same manner as
Montenegrin nationals until they obtain the permanent resident alien status in accordance
with the Law on Foreigners.

89.  Resolving the status of displaced persons is also possible by means of the admission
to the Montenegrin nationality, further to the existing legislation.

90. Also, a new Strategy on finding durable solutions for displaced and internally
displaced persons in Montenegro, with special emphasis on the Konik area, with an Action
plan, was passed in July 2011. The Strategy stipulates that in cooperation with the UNHCR
Office in Podgorica, the Asylum Office would analyze all the individual applications of
DPs who have applied to the Asylum Office for asylum status or have submitted an
application for permanent residency in Montenegro. The Asylum Office has so far received
417 applications for status review. Each of the applications were examined by the Office.

91.  Until 28 June 2012, approximately 8,000 DPs and IDPs have submitted applications
for status regulation on the basis of the Law on Foreigners, which makes up about half of
the total number of these categories of persons in Montenegro. Out of that, about 5,000
have been resolved, while others are subject to the decision making procedure.*®

92.  The Integrated action plan for the implementation of the Strategy on finding durable
solutions for displaced and internally displaced persons in Montenegro, with special
emphasis on the Konik area defines as one of the activities the determination of the number
of IDPs who have been refused re-registration in 2009 and are still in need of protection to
obtain the permanent resident alien status. Entities in charge of implementing this activity
are the Refugee Care and Support Office of the Government of Montenegro, Ministry of
Interior and UNHCR, whose representatives formed the Commission in charge of re-
examining individual cases of IDPs who were denied re-registration in 2009. The
Commission approved subsequent re-registration of 237 persons, refused re-registration of
82 persons and suspended proceedings concerning 18 persons.

93.  The fire which erupted at Vrela Ribnic¢ka on 24 July 2012 destroyed one part of the
settlement Kamp Konik I, in which IDPs reside. On that occasion 29 shacks were burnt
down and 150 families with 800 members lost their homes. As a result, Operational Team
was established which includes representatives of the Ministry of Labour and Social
Welfare, Ministry of Interior, Police Directorate, Refugee Care and Support Office,
administrative capital, Red Cross of Montenegro and the UN agencies. Within 24 hours of
the fire, members of the Red Cross Disaster Relief Team and members of the Army of
Montenegro erected a tent settlement for the affected families. The tents were provided by
the Red Cross and the Mol's Emergency Situations Department. The organisation HELP,
with financial support of the German Embassy in Montenegro, has assumed responsibility
for providing food in August 2012. After that, the Ministry of Labour and Social Welfare
allocated funds for providing hot meals for residents of the tent settlement. HELP is in
charge of its distribution. With the support of United Nations agencies, the Red Cross and

27 QOfficial Gazette of MNE 45/2010.
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the OSCE Office to Montenegro organized the distribution of sanitary supplies, blankets,
mattresses, water canisters, kitchen sets, and clothing. In order to make sure health care is
provided for the residents, a clinic was set up at the Konik camp at the request of the
Ministry of Health. Doctors from the Podgorica Health Centre carry out daily medical
checks, while the representatives of the Public Health Institute of Montenegro regularly
monitor health of the residents and the overall epidemiological situation.

Reply to the issues raised in paragraph 13 of the list of issues

94.  Since regaining its independence Montenegro has signed a series of bilateral
agreements on readmission (return and admission) with other countries and the protocols
for their implementation, which are formally and substantially aligned with the Agreement
between the European Community and the Government of the Republic of Montenegro on
Readmission. Implementing protocols envisage the obligation of a diplomatic interview
with the person that could be subject to readmission into MNE or to transfer to third
countries.

95.  The most common objective of the interview in one of Montenegro's diplomatic
missions or consular posts is to accurately define the identity and nationality of the person
on the basis of prima facie evidence and in order to avoid re-admissions by mistake. On the
same occasion, however, consular sectors of our embassies ask for specific guarantees in
writing that the person who will be transferred to a third country upon the request for
readmission, will not be subjected to torture or to inhuman treatment in the country of
origin.

96.  Recommendations of the Committee against Torture are also implemented by means
of special reports prepared by Montenegrin diplomatic missions for the Montenegrin Mol
(Division for Asylum) and Police Directorate of MNE (Division for Foreigners, Illegal
Immigration and Visas) as answers to inquiries related to respect for human rights in the
countries of origin of potential asylum seekers in MNE.

97.  These reports are strictly confidential and are drawn up in accordance with the Law
on Personal Data Protection, in order to eliminate any possibility of misuse of collected
data. If the competent diplomatic mission or consular post finds in its human rights report
in the country of accreditation that there is a possibility of torture, the person who has
possibly sought asylum in Montenegro will not be returned to the country of origin.

98.  From the above-mentioned it follows that Montenegro, as a signatory to the
Convention, relies on diplomatic assurances both during readmission procedure, and during
the asylum application procedure. So far there were not recorded cases of transfer of
persons with the mediation of a Montenegrin diplomatic mission or consular post, to the
country of origin where the same person has been exposed to inhuman treatment. Therefore
there was no need to include subsequent monitoring mechanisms.

99.  According to available data kept by the Police Directorate - Division for Foreigners
and Illegal Migration, concerning the number of persons who were returned by Montenegro
to other countries under the Agreement on Readmission and within the repatriation process,
the following persons were returned in the period from 01/01/2008 to 01/07/2012:

- To the Republic of Albania 96 persons under the Agreement on Readmission -
summary procedure;

- To the Republic of Albania 17 persons - forcible removal;
- To the Republic of Serbia 1 person - forcible removal,
- To the Republic of France 1 person — repatriation;

- To Georgia 1 person — repatriation;
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- To Algeria 3 persons — repatriation;
- To Nigeria 3 persons — repatriation.

100. Please note that all cases concerned illegal migrants. The highest percentage of these
persons were returned immediately after being caught committing a violation of the
Montenegrin visa regime, without the need for diplomatic mediation or assurances.

Reply to the issues raised in paragraph 14 (a), (b) and (c) of the list of issues

(a)  The number of registered and approved asylum applications disaggregated by
age, sex and nationality from 2008 until 17 Oct 2012:

- Registered applications for asylum: 1,387. Age: 1,363 adults, 24 juveniles. Sex:
1,373 males and 14 females. Nationality: FYR Macedonia 5, Serbia 6, Albania, 6,
Afghanistan 110, Belarus 1, Georgia 3, Kosovo 7, Russian Federation 4, Kenya 2,
Croatia 2, Turkey 4, Algeria 728, Iran 14, Palestine 22, Kingdom of Morocco 175,
Tunisia, 151, Somalia 1, Libya 6, Nigeria 7, Liberia 1, Pakistan 79, Iraq 2, Egypt 6,
Syria 23, Moldova 1, Romania 1, Sudan 2, Kuwait 1, Sierra Leone 3, Lebanon 2,
India 5, Yemen 1, Bosnia and Herzegovina 1, Latvia 1, Bangladesh 3, Mauritania 1.

(b)  Out of the said 1,387 asylum applications filed, 1 person was granted refugee
status (adult male from FYR Macedonia), which has since terminated; 5 subsidiary
protections were approved (1 adult male from Belarus, Kingdom of Morocco 2, Iraq 1, Iran
1). In the meantime, subsidiary protection of one person was cancelled (Iran). The said
persons were accorded international protection as in case of their return to the country of
origin they would be subjected to torture;

(c)  In the period 2009-2012 there were no forcible deportations or expulsions of
foreigners. The asylum procedure is the responsibility of the Ministry of Interior.

Articles5and 7

Reply to the issues raised in paragraph 15 of the list of issues

101. Montenegro is a contracting party to the Statute of the International Criminal Court
and is ready to cooperate fully with the court and to comply with all of its international
obligations in this field, as shown by its overall cooperation with the Hague Tribunal.

102. Montenegro signed an agreement in 2007 with the United States in connection with
article 98, exchange of diplomatic notes, which did not imply any signature or ratification.
At that moment, it was estimated that such an arrangement would allow us to strengthen
our cooperation with the U.S. and successful reforms in the security and defence sectors.

103. Montenegro has expressed its readiness to contribute to the investigation and
prosecution of acts falling under the jurisdiction of the International Criminal Court. By
means of the agreement, we took upon ourselves the obligation to consult with the U.S., on
a reciprocal basis, in relation to the surrender of U.S. nationals to the International Criminal
Court, if present in the territories of the contracting parties.

104. It should be noted that this agreement has a provision on revision and it can be
cancelled with a validity period of one year after the cancellation notice. Until now there
were no specific cases where this Agreement had to be applied.

Reply to the issues raised in paragraph 16 of the list of issues
105. See annexes [ — VII
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Article 10

Reply to the issues raised in paragraph 17 (a), (b) and (c) of the list of issues

106. Training of Police Directorate officers - Police Academy: human rights and ethics,
involving 22 units and a class load of 54 are taught at the Police Academy in Danilovgrad,
within the education program for policemen of basic level. Four classes out of the total
class load are devoted exclusively to the Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment. This topic is also present in other units
such as: police and human rights, human rights during preliminary investigation and
investigation, rights of vulnerable groups, protection of human rights during arrest and
provisional custody, ethics in the police service, awareness of difference, as well as in nine
classes on the international humanitarian law. Moreover, four classes are devoted to the
Convention exclusively within the subject ethics and code of conduct (class load of 36) as
part of the education program for prison officers. This topic is also covered in a series of
other units, as well as in the contents of the subject Auman rights and prisons. Both
educational programs are devised in a spirit of respect for human rights and ethical and
human treatment, which permeates through all the subjects (theoretical and practical
classes) contained within the education of future police officers and prison officers.

107. Training of judicial and prosecutorial office holders - the Judicial Training Centre
organized a total of 11 activities/seminars for judicial and prosecutorial office holders on
the manifestations of torture and ill-treatment, in the period from June 2008 to July 2012.
They were attended by more than 132 participants (61 representatives of the judiciary and
71 representatives of the prosecution office). Seminars and workshops were held on topics
of the European Convention on Human Rights and the Criminal Procedure Code. The
Judicial Training Centre regularly distributes newsletters containing selected judgments of
the European Court of Human Rights to all courts and prosecution offices in Montenegro.
In previous years, the bulletin in question had monthly editions, but in 2011 it started to be
published on a quarterly basis. This long-standing practice of the JTC is implemented in
collaboration with the AIRE (Advice on Individual Rights in Europe) Centre from London
and the Council of Europe.

Reply to the issues raised in paragraph 18 of the list of issues

108. For detailed overview of trainings, see annex IV

Article 11

Reply to the issues raised in paragraph 19 of the list of issues

109. Being the line ministry, Ministry of Justice and Human Rights pays special attention
to the implementation of valid European standards regarding the sanction serving policy, as
well as the relevant Council of Europe conventions and European Prison Rules. The afore-
mentioned were taken into account during the development of the Action plan to improve
the prison system adopted by the Government of Montenegro in September 2011. The
Action plan defines measures to improve the situation in the prison system, competent
authorities for their implementation, as well as deadlines and indicators on the basis of
which it will be possible to assess the success of planned measures and the results achieved.
Planned activities are grouped in such a manner to improve prison conditions, education
and vocational training of the Institution for Enforcement of Criminal Sanctions staff,
treatment of sentenced persons and to promote alternative sanctions and strengthen public
relations policy.
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110. The project Support to the Reform of the System of Criminal Sanctions Execution
was implemented in 2011 with the support of the European Union in order to improve the
legal framework and promote alternative sanctions and best management practices in the
prison system. IPA 2011 project is expected to begin by the end of 2012, which will
continue activities to improve the implementation of legislation in the field of criminal
sanctions execution, to strengthen probation and reintegration services and improve prison
management system.

111. A project was designed for waterworks and electrical installations in Podgorica
Prison, and the funds were provided by the Directorate of Public Works.

Reply to the issues raised in paragraph 20 of the list of issues

112. Bearing in mind provisions of the Criminal Procedure Code and of the existing
Rulebook on holding facilities and recommendations submitted to the Police Directorate by
the Protector of Human Rights and Freedoms, it was stated that detention premises in all
the regional and local units of the Police Directorate at present do not meet the
requirements. Taking into consideration the importance of these issues and aiming to
improve conditions in all holding facilities, The Holding Facilities project was developed.
It examines very accurately the current situation and provides appropriate guidance and sets
priorities for future necessary investments. Detention premises in regional and local police
units would be thus brought to the required level. This project also defined precisely the
possibility of separating detained men and women, according to recommendations received
that the organizational units in the field must have separate rooms for such cases.

113. In the period 2009-2012 Police Directorate did not have any reported cases of
violence and torture in detention facilities. The last such reported case was in the holding
premises of Podgorica regional police unit (Pejanovi¢ case, 2008) which was processed and
handed over to the judicial authorities.

114. Please note that all detention facilities are recorded at present by quality video
monitoring equipment, which allows for a prompt identification of all possible cases of
torture or ill-treatment.

115. Number of persons detained by year is as follows: 2008 -7,817, 2009 -8,423, 2010 —
8,901, 2011 -10,180.

116. In 2012, following the implementation of the new Criminal Procedure Code (of
01/09/2011), the number of detained persons was significantly reduced. Thus, after the
planned investments, the existing number of holding facilities will fully meet the needs of
the Police Directorate.

117. Institution for Enforcement of Criminal Sanctions — The rulebook on the conditions
of accommodation of sentenced persons which is also applied to detainees provides that
every prisoner should have at least 8 m” or 20 m’. According to the criteria of the
Rulebook, the total capacity of the Institution for Enforcement of Criminal Sanctions
corresponds to 1,100 detainees. These are the figures showing number of persons placed in
the organizational units of the Institution for Enforcement of Criminal Sanctions:
investigative prison in Podgorica - 276 detainees, Bijelo Polje prison - 32 detainees and 58
sentenced persons, 123 sentenced persons in the short term incarceration facility and in the
Correctional Facility (KP DOM) in Podgorica - 702 sentenced persons. Comparing the
numbers of sentenced persons and detainees at the Institution to the numbers of the
previous year, we can see that they were significantly reduced and that it now
accommodates 91 person more than the actual design capacities. Overcrowding is only
obvious in the organizational unit of Correctional Facility in Podgorica which has the
capacity to accommodate 470 sentenced persons. The problem of overcrowding is no
longer present in other organizational units of the Institution.
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118.  Master plan of infrastructural investment in the sectors of education, health, culture,
sports and state administration for the period 2011-2020 envisages the construction of a
long term incarceration facility and a prison hospital at the prison in Spuz and the
construction of a prison/detention unit in the prison complex in Bijelo Polje. Preliminary
architectural documents for the construction of a long term incarceration facility and a
prison hospital was prepared within the IPA project Support to the Reform of the System of
Criminal Sanctions Execution which was implemented in 2011 with the support of the
European Union. Construction of these facilities will provide relief of the design capacities
and conditions of a higher quality for the stay of sentenced and detained persons while
serving a prison sentence or during detention.

119. The Institution for Enforcement of Criminal Sanctions provides the segregation of
men and women, as well as the segregation of those sentenced to prison term and those who
are remanded in custody. The juvenile department/for those serving the sentence of juvenile
custody was opened. It should be particularly underlined that the women's part of the
Institution was renovated, which was presented in the Montenegrin media.

120. Based on the recommendations of the Committee against Torture, the [ECS's Board
of Directors adopted in July 2012 the Strategy to prevent ill-treatment and violence among
prisoners. Moreover, in July 2012 IECS prepared and adopted an Action plan which defines
measures to meet CPT recommendations and those of the Ombudsman and relevant NGOs,
supported by the EC within the monitoring closed-type institutions project.

Articles 12 and 13

Reply to the issues raised in paragraph 21 of the list of issues

121. The 2007-2012 judicial reform strategy and the Action plan for its implementation
identified as key targets to strengthen the independence and effectiveness of the judiciary.
In this regard, significant progress has been achieved and major activities have been
undertaken through amendments to the Law on Courts, Law on the Judicial Council and the
Law on Public Prosecution Office. The Parliament adopted amendments to the laws and all
three laws were published in the Official Gazette of Montenegro 39/11 on 4 August 2011.

122.  Amendments to the Law on the Judicial Council and the Law on Courts were aimed
at establishing an independent and efficient system of appointment of judicial office
holders. Therefore, criteria were laid down for the selection of members of the Judicial
Council from judges and renowned jurists; procedure was prescribed for the nomination of
candidates for appointment to the position of the Supreme Court Chief Justice; criteria for
the selection of judges were revised by separating them into the criteria for the appointment
of judges appointed for the first time, criteria for the appointment of promoted judges and
criteria for president of courts. In addition to that, a system of objective assessment of their
work was defined and disciplinary proceedings and disciplinary measures aimed at
strengthening the accountability of judges were enhanced.

123. In addition to that, amendments to the Law on Public Prosecution Office involved
the appointment procedure of deputy public prosecutors, revising the established criteria for
appointment and their objective valuation under sub criteria, disciplinary accountability and
removal from office, as well as reducing the concentration of powers of the Supreme Public
Prosecutor. Amendments to the Law on Public Prosecution Office apply as well to the
system of appointment of members of the Prosecutorial Council from among public
prosecutors and deputies, revising the criteria for the appointment of public prosecutors and
deputies who are appointed for the first time and who are being promoted and the definition
of a system for their objective evaluation and disciplinary procedures.
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124.  While drafting the law, harmonization with international standards on judicial
independence was taken account of, especially with the United Nations standards contained
in a series of documents. The most important of them are: The Universal Declaration of
Human Rights, The International Covenant on Civil and Political Rights, the United
Nations Basic Principles on the Independence of the Judiciary adopted by the Seventh
United Nations Congress, endorsed by the United Nations General Assembly. Standards
from the Council of Europe documents were also taken into account. The most important of
them are: The European Convention for the Protection of Human Rights and Fundamental
Freedoms, The European Charter on the Statute for Judges and Opinions of Consultative
Council of European Judges, in particular: Opinion no. 1 (2001), Opinion no. 3 (2002), and
Opinion no. 10 (2007) and Opinions of the European Commission for Democracy through
Law, better known as the Venice Commission, namely: Opinion of the Venice Commission
on the Constitution of Montenegro, no. CDL-AD(2007)047 of 14-15 December 2007 and
on Judicial Appointments CDL-JD(2007)001rev.

125. The Judicial Council adopted the Rules of Procedure of the Judicial Council
(Official Gazette of Montenegro 57/11, entered into force on 30 November 2011). In line
with the novelties from the Law on the Judicial Council (Official Gazette of Montenegro
39/11) it regulates in more detail the organization, manner of work and decision making
process of the Judicial Council. A scoring system of criteria for the appointment and
promotion of judges and presidents of courts was developed in more details; application
forms for open job advertisements, forms for opinion giving, forms for assessing candidates
appointed for the first time and forms for the judges' personal information sheets were
prescribed. On 19 September 2011 the Judicial Council appointed the Commission in
charge of written testing of the candidates being appointed as judges for the first time. The
Commission has two presidents and two members and it is appointed for a one year period.
The Disciplinary Commission was also appointed on that occasion.

126. The Prosecutorial Council adopted the Rules of Procedure of the Prosecutorial
Council (Official Gazette of Montenegro 52/11), which entered into force on 4 November
2011. In line with the novelties from the Law on the Public Prosecution Office (Official
Gazette of Montenegro 39/11) it regulates in more detail the organization, manner of work
and decision making procedure of the Prosecutorial Council. A scoring system of criteria
for the appointment and promotion of public prosecutors and their deputies was developed
in more details; application forms for open job advertisements, forms for assessing
candidates appointed for the first time and forms for candidates being promoted were
prescribed.

127.  On 1 October 2011 the Conference of Judges formed the Code of Ethics for Judges
Commission. The President of Montenegro proclaimed the new composition of the Judicial
Council in a decree, in accordance with the Law on Amendments to the Law on the Judicial
Council (Official Gazette of Montenegro 39/2011). The inaugural session of the new
Judicial Council was held on 15 June 2012. The Law on Amendments to the Law on Courts
(Official Gazette of Montenegro 39/11 of 04/08/2011) provides that lower instance courts
are obliged to provide to higher instance courts the required data and information that they
need in order to monitor and study case law, to perform organizational and professional
control of the courts' work, which is why higher instance courts may directly examine the
final and enforceable cases of lower instance courts.

128. Duration of procedures in all types of cases and the results of the courts' work are
monitored on the basis of semi-annual and annual reports of all courts that are delivered to
the Judicial Council. The duration of proceedings in each case can also be monitored via
the judicial information system.

129. All novelties contained in amendments to the laws represent a significant progress
towards strengthening the independence of the judiciary, due to more objective criteria for
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the appointment and promotion of judges and public prosecutors and the system of
valuation of their work, as well as owing to the improvement of the selection procedure, all
of which contribute to exercising personal and institutional independence of the judiciary,
which is one of the key objectives of the judicial reform.

Monitoring the work of courts

130. The Supreme Court of Montenegro signed a series of memoranda of cooperation
with NGOs and international organizations to monitor the work of courts with a view to
improving the independence, efficiency, accountability and transparency of the courts'
work. Memoranda were signed with the OSCE Mission to Montenegro, Youth Initiative for
Human Rights (YIHR), CEDEM, AIRE Centre from London, NGO Juventas, NGO Centre
for Monitoring (CEMI) and NGO 35mm. Reports on the monitoring of courts' work are
publicly presented.

Reply to the issues raised in paragraph 22 of the list of issues

131. Article 120-132 of the Criminal Procedure Code provide for the protection of
witnesses against intimidation, special modes for protected witnesses' procedural
participation and hearing, the manner of taking a decision on special modes of participating
and hearing witnesses, data protection, probative value of the testimony of a protected
witness and protection of the injured party while giving testimony to whom the provisions
of articles 120-123 apply accordingly regarding his participation and hearing. These articles
also concern the protection of cooperative witnesses, the manner of determining the
cooperative witness status and the evidentiary significance of his statement.

132.  On such terms as provided for by the Law on Enforcement of Criminal Sanctions,
every sentenced person has the right to: legal aid, work, information, health care,
correspondence, visits, receiving shipments, married life, religious life, as well as other
rights stipulated by law and by-laws. Sentenced persons have the right to complain, if they
find that one of their rights were violated in connection with the execution of sentence or
due to other irregularities they had to suffer. Sentenced persons are ensured protection of
the rights guaranteed under this law at the level of the organization responsible for sentence
execution - Institution for Enforcement of Criminal Sanctions. Hence, a complaint may be
submitted against the decision of the head of the organizational unit, of which the head of
the Institution takes a decision. Court protection of the rights of sentenced persons is also
provided in administrative disputes (action against the head of the Institution). Where
means of force are used against the sentenced person, the Institution for Enforcement of
Criminal Sanctions has to draw and submit to the Ministry of Justice and Human Rights a
report including the findings and assessment concerning police powers overstepping.

133.  Cooperation with the civil society takes place by organizing meetings with a
significant number of NGO sector attendees and working on the basis of memoranda of
cooperation signed: project Monitoring Respect for Human Rights in Closed Institutions in
Montenegro with the NGO Human Rights Action; MoU between the Ministry of Justice
and NGO Juventas and NGO Centre for Monitoring (CEMI) - the goal of the project is to
reduce the level of human rights violation in Montenegro, as well as to identify and
document cases of human rights violations of drug addicts in the legal system of
Montenegro, in terms of applying domestic and international standards of fair criminal
proceedings; MoU between the Montenegrin Ombudsman and the Institution for
Enforcement of Criminal Sanctions, governing the placement of complaint boxes within the
prison facilities and their use by detainees and sentenced persons, in order to send
complaints to the Montenegrin Ombudsman. The placement of complaint boxes and
associated activities are supported by the OSCE Mission to Montenegro through a project
aiming to strengthen national institutions for the protection of human rights and NGO-4
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Life — which is implementing a project for the treatment of drug addiction, providing
psychosocial support and mediation services while testing and treating hepatitis C.

134.  The Ombudsman acts and takes measures in accordance with articles 24-44 of the
Law on the Protector of Human Rights and Freedoms of Montenegro. The Ombudsman has
the right to visit a person placed under arrest without prior notification or authorisation and
to verify the respect of his rights, to talk to the person under arrest in the absence of an
official or another person and to talk to other persons whom the Ombudsman believes to be
in possession of the needed information. A person under arrest has the right to file a
complaint to the Ombudsman in a sealed envelope. Authorized person of the authority,
organisation or institution in which a person under arrest is placed has to deliver to the
Ombudsman immediately the complaint or another document of that person, unopened and
unread. Upon finalising its examination of violation case of human rights and freedoms, the
Ombudsman issues an opinion on whether, how and to what extent violation of human
rights and freedoms occurred. When the Ombudsman finds that there has been a violation
of human rights and freedoms, his opinion contains as well a recommendation as to what
needs to be done in order to remedy the said violation, as well as a time limit for its
elimination. The head or the person managing the authority to whose work the
recommendation relates will submit to the Ombudsman, within the given time limit, a
report stating the actions taken in order to enforce the recommendation. Should the head or
the person managing the authority fail to comply with the recommendation within a given
time limit, the Ombudsman may inform the immediate superior authority, submit a special
report or inform the public thereon. The Ombudsman will notify the complainant of the
results of examining situations of violations of human rights and freedoms by submitting its
opinion.

135.  On the objective of facilitating access to the Ombudsman to persons placed under
arrest and monitoring the level of protection of their rights (including protection against
torture and other cruel, inhuman or degrading treatment or punishment), the Ombudsman,
in cooperation with OSCE, placed complaint boxes in early 2012 within the Institution for
the Enforcement of Criminal Sanctions (in Podgorica and Bijelo Polje) and within
institutions accommodating persons whose freedom of movement has been restricted.
These persons can use them to complain to the Ombudsman, if they believe that their rights
and freedoms have been violated, including torture and other forms of illegal behaviour.
The keys of the boxes are kept by the persons authorized by the Ombudsman, and the
takeover of complaints is done once in 15 days. So far, a total of 46 complaints were taken
from the boxes, of which 39 in Podgorica and 7 in Bijelo Polje. Complaints were mostly
related to the work of prison administration and staff, the work of courts, prosecution office
and Police Directorate officers, the work of the Parole Commission and inadequate health
care. A couple of complaints had the form of a letter asking the Ombudsman to pay the
person a visit or addressed to another agency or NGO.

Reply to the issues raised in paragraph 23 of the list of issues

136. As for the implementation of the Protection Programme, during 2008 Witness
Protection Unit was in charge of bringing safely 17 persons to the hearings scheduled
before the courts of appropriate jurisdiction. These activities were carried out under special
written orders of the Head of Unit. In one case, at the request of the person included in the
protection program, the program was terminated. In terms of the Protection Programme
implementation, during 2009 Witness Protection Unit was in charge of bringing 64
witnesses to the hearings scheduled before the courts of appropriate jurisdiction who
attended the hearings on 70 occasions. Protection was provided to one person while being
brought to the prison to serve his sentence. In the course of these activities, the Unit had
positive experiences in cooperation with the High Court in Podgorica, High Court in Bijelo
Polje, Basic Court in Rozaje, Prison in Bijelo Polje, NGO Montenegrin Women's Lobby
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(Government's Shelter for THB victims) and Police Department of Dubrovnik-Neretva
County (Croatia). These activities were carried out under special written orders of the Head
of Unit and in line with predetermined plans approved by the Assistant Director in charge
of the Criminal Police Department. The Witness Protection Program Commission took a
decision at its session to apply the protection program towards one person. Complying with
that decision, an interview was held with the said person during which he gave a statement
that he did not wish to be the subject of the protection program. He also stated that he was
satisfied with the protection provided to him by the local police and that he is interested in
that kind of protection only. In terms of its witness protection activities, during 2010, the
Witness Protection Unit was in charge of bringing three witnesses to the hearings scheduled
before the courts of appropriate jurisdiction who attended criminal case hearings on 3
occasions. In terms of its witness protection activities, during 2011, Witness Protection Unit
was in charge of bringing four witnesses to the hearings scheduled before the courts of
appropriate jurisdiction. Assistance was provided to the Witness Protection Unit of the
Republic of Serbia regarding one person included in the Witness Protection Program,
during that person's stay in the territory of Montenegro (in total five persons towards whom
non-procedural protection measures were taken). The Unit did not have any activities in the
first half of 2012 in terms of provision and implementation of measures to protect
witnesses.

Reply to the issues raised in paragraph 24 of the list of issues

137. The strategic goal of the Police Directorate, in the process of implementing reforms,
is the establishment of a professional, depoliticized and efficient organization subject to
democratic control, in line with European standards, with the primary objective to respect
human rights and freedoms. Law on Home Affairs laid down control of police work within
the police itself, but also the external form of control at the state level. Three forms of
control were established as standards: parliamentary, civic and internal control of police
work. Internal control is a separate organizational unit within the Ministry of Interior tasked
with controlling the legality of performing police duties, especially with regard to the
respect and protection of human rights while carrying out policing tasks and applying
police powers (art.114 of the Law on Home Affairs). External control over the legality of
the work of police is exercised by the Parliament of Montenegro, through its competent
bodies. This form of external control is regulated in the manner appropriate to European
standards. The Security and Defence Committee exercises parliamentary control of the
work of police and of the National Security Agency. In addition to external and internal
controls, the civic form of control was set up, via the Council for Civic Control of the
Police, which consists of five members appointed by: the Bar Association of Montenegro,
Chamber of Physicians of Montenegro, Association of Lawyers of Montenegro, University
of Montenegro and NGOs dealing with human rights. Upon the request of the Council, the
Police Directorate provides the necessary information and notifications. Finally, it is certain
that the most important control of the Police Directorate is the one performed daily by
citizens who can directly see the actions of the police and their results.

138.  On the basis of article 10 paragraph 3 of the Law on Police and upon the proposal of
the Police Director, Ministry of Interior passed the Code of Police Ethics.” Currently valid
Law on Home Affairs states in article 15, paragraph 2 that the Code is adopted by the
Ministry. Under article 21 of the Code of Ethics, Minister of Interior issued a Decision on
the establishment of the Ethics Committee in charge of investigating police conduct. The
committee consists of seven members: four officers of the Police Directorate, one

¥ Official Gazette of the Rep. of MNE 1/2006.
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representative of the Ministry of Interior, one representative of the NGO sector and 1
representative of the Police Academy.

139. Police Directorate is paying more attention and investing visible efforts to develop
the personal and professional integrity of police officers and not any less important, to
ensure institutional integrity. It does so via professional training of staff at courses,
seminars, workshops, etc (for statistical data on the number of complaints received and
investigated, as well as the number of prosecutions of torture and convictions, see annex
V).

140. In accordance with the Law, the Ombudsman may present an initiative to commence
disciplinary proceedings or dismissal proceedings against persons whose commission or
omission breached human rights and freedoms. As regards the misdemeanours prescribed,
the Ombudsman may submit a request to commence misdemeanour proceedings (art. 44).
In three cases the Ombudsman recommended to the Institution for Enforcement of Criminal
Sanctions to commence disciplinary proceedings: in the first case against five persons (the
Institution initiated proceedings against three persons), in the second case against one
person and in the third case against two persons.

Reply to the issues raised in paragraph 25 of the list of issues

Accountability of police officers

141.  Accountability for breaching the law and acting contrary to the powers is established
in each case during disciplinary proceedings before the police bodies. Disciplinary
responsibility of police officers is outlined in detail in article 104-109 of the Law on Home
Affairs (formerly article 79-85 of the Law on Police). Police officers who are perpetrators
of crimes are held responsible before the courts of appropriate jurisdiction as all other
citizens. A person who believes that his rights or freedoms were violated by the
performance of police duties or that performance of police duties inflicted him damage is
entitled to court protection and compensation.

142.  Where means of force are used against the detained person, the Institution for
Enforcement of Criminal Sanctions has to draw up and submit to the Ministry of Justice
and Human Rights a report including the findings and assessment concerning powers
overstepping. In turn, the head of the Institution is obliged to inform thereof the president of
the court who exercised control concerning the lawful treatment of detainees. Activities of
the Institution's administration are aimed at eliminating any form of torture by the staff of
the Institution, focusing on training, especially of the security staff, concerning the topics
related to human rights, with emphasis on the fight against torture and inhuman or
degrading treatment or punishment of persons under arrest. Sentenced persons and
detainees are enabled to report possible cases of torture to the competent instances at the
Institution, by using complaint boxes that were set up in all organizational units, as well as
government bodies and NGOs representatives.

143. Law on Enforcement of Criminal Sanctions also prescribes the legality of prison
term enforcement via the authorized employee of the Ministry of Justice. Having interviews
with sentenced persons, determining the necessary facts and acting upon sentenced persons'
complaints is an extremely successful form of suppressing all forms of torture. Job
descriptions of these officers clearly state that they would be performing tasks related to
protection against torture. Based on the reports filed by authorized staff, the Minister of
Justice orders measures to eliminate the irregularities found and the head of the
organization has to comply with the order immediately.

144. For statistical data, disaggregated by crime, ethnicity and gender, on
complaints relating to torture, attempted torture and complicity or participation in torture,
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which have been filed during the reporting period, as well as related investigations,
prosecutions, convictions and penal and disciplinary sentences, see- annex VI)

Reply to the issues raised in paragraph 26 of the list of issues

145. In relation to the torture case against Aleksandar Pejanovi¢, Basic Public
Prosecutor’s Office in Podgorica formed the case Kt.br.829/09 and filed a bill of indictment
on 1 September 2009 against Ivica Paunovi¢, Goran Stankovi¢, Milan Kljajevi¢, Bojan
Radunovi¢, Milanko Lekovi¢ and Dobrivoje Djurici¢ on the account of the crime - torture
and ill-treatment under article 167, paragraph 3 in conjunction with paragraph 2 of the
Criminal Code. The judgment K.br.09/1172 of 8 June 2010 of the Basic Court in Podgorica
declared Ivica Paunovi¢, Milan Kljajevi¢ and Milanko Lekovi¢ guilty. Paunovi¢ was
sentenced to a prison term of three months, while Kljajevi¢ and Lekovi¢ were sentenced to
prison terms of five months each. However, the prosecutor withdrew from further
prosecution of Goran Stankovié¢, Bojan Radunovi¢ and Dobrivoje Djurici¢, issued a
judgment dismissing the charge. Basic Public Prosecutor's Office appealed to the High
Court in Podgorica against the said judgment. The High Court issued a decision
KZ.br.2387/10 of 23 October 2010 upholding the appeal and the case was remanded for
retrial. The procedure is ongoing.

146. In relation to the torture case against Dalibor Nikezi¢ and Igor Mili¢, on 27 October
2009 in Podgorica Prison, the Basic Public Prosecutor's Office in Podgorica opened three
cases:

(1)  Case Kt.br.189/10 under criminal complaints filed by parents of the injured
parties, against Igor Markovi¢, Radovan Todorovi¢ and several unidentified perpetrators on
account of the crime of ill-treatment under article 166a o