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Welcome to the June 2008 issue of The
Resear cher.

About 800,000 people are trafficked across national
borders every year according to US Government research.
This figure does not include millions trafficked within
their own countries. In this issue of The Researcher we
feature two articles on the subject of trafficking.
UNHCR’s Protection Officer in Dublin, Emilie Wiinblad
Mathez, looks at the issue from the perspective of human
rights violation and the need for protection. Two solicitors
from Refugee Lega Service, Grainne Brophy and
Bernadette McGonigle, examine whether or not the
Immigration, Residence and Protection Bill protects
trafficked children. We also feature a number of other
issues. Caroline O’Connor, BL writes about rape as
persecution in asylum law and policy. Sheena Greene, BL
reports on her time working as a volunteer last year with
the Kenyan Federation of Women Lawyers. Tiffy Allen
writes on asylum and culture shock. Patrick Dowling
looks at the fate of India’s girl children under the spectre
of foeticide. Zoe Melling, RDC Librarian writes about
Digital Developments in the Refugee Documentation
Centre. Summaries of significant caselaw are provided by
John Stanley, BL, Mary Fagan, RDC and Ross Murphy,
RDC. We aso include Anastasia Stolovitskya’s winning
article, The Politics of Fighting Windmills, from the 2008
JRS Journalism Competition.

Paul Daly, RDC
O @

The Resear cher is published three times a year
by:

Refugee Documentation Centre,

Montague Coulrt,

7-11 Montague Street,
Dublin 2

Phone: + 353 (0) 1 4776250
Fax: + 353 (0) 16613113

The Researcher is available on the Legal Aid Board

Editors:
Seamus Keating: SIK eating@L egalaidboard.ie
Paul Daly: PPDaly @L egalaidboard.ie

The Researcher

Contents
Aftermath of Cyclone Nargisin Burma/Myanmar

p.2

Trafficking in Human Beings— a Human Rights
violation - a need for Protection.

Emilie Wiinblad Mathez, Protection Officer, UNHCR
Dublin p.2

The Immigration, Residence and Protection Bill
2008- Protecting Children or Traffickers?
Grainne Brophy and Bernadette McGonigle, RLS p.6

Rape as “per secution” in asylum law and policy.

Caroline O’Connor, BL p.10
Asylum and Culture Shock

Tiffy Allen p.14
Kenyan Women Lawyer s Federation.

Sheena Greene, BL p.17
Recent Developments in Immigration and
Refugee Law.

John Stanley BL, Mary Fagan RDC & Ross Murphy,
RDC p.20

The fate of India’s girl children under the spectre of
foeticide.

Patrick Dowling, RDC p.24
The Politics of Fighting Windmills.
Anastasia Stolovitskaya p.27

Digital Developmentsin the Refugee Documentation
Centre.
Zoe Mélling, RDC Librarian p.30

Disclaimer

Articles and summaries contained in the Researcher
do not necessarily reflect the views of the RDC or of
the Legal Aid Board. Some articles contain
information relating to the human rights situation
and the political, social, cultural and economic
background of countries of origin. These are
provided for information purposes only and do not
purport to be RDC COI query responses.

L A @


http://www.legalaidboard.ie
http://www.ecoi.net

THE RESEARCHER PAGE 2

Aftermath of Cyclone Nargisin Trafficking in Human Beings— a Human Rights
Burma/Myanmar violation - a need for Protection.

By Emilie Wiinblad Mathez, Protection Officer,
UNHCR Dublin

In 2004, MTV Europe launched a multi media
campaign to create awareness of the fight against
trafficking in human beings. Since then that campaign

11 families who were displaced by Cyclone Nargis

South Dagon Township, Y angon, Myanmar. UNHCR/ one of the many new initiatives showing that the issues
May 2008 around trafficking in human beings are getting new

attention. More and more government agencies,
organisations and private initiatives are grappling with
this complex issue. Trafficking in human beings is said
to be one of the most lucrative organised crime
activities together with drugs and weapon smuggling
and is often carried out by people aready involved in
other cross border crime issues such as smuggling of
human beings or goods?. Different sources estimate that
there are between 500,000 and 800,000 people
trafficked each year and that profits reach some USD
4.4 billion annually®. Although trafficking has attracted
substantial attention in recent years it is not a modern
phenomenon. The current legal framework is built on
numerous lega instruments dating back to the late
nineteenth century addressing various forms and
manifestations of trafficking’.

Myanmarese displaced by the cyclone find shelter in The internationally recognized definition of trafficking

MyaBa Go village, Bogalese townshipin is found in the protocol to the United Nations
Ayeyarwaddy Division. UNHCR/ May 2008

2 One of the most comprehensive analysis of forced labour and
human trafficking is thg ILO 2005 repgrt “Forced |abour and
Human Trafficking: Estimating the Profit” Patrick Belser,
DECLARATION/WP/42/2005
3 Ibid. European Parliament statement on trafficking. Swiss
Federal Department of Foreign Affairs. US Drug Enforcement
Administration.
4 Such documentsinclude: 1910 International Convention for
the Suppression of the White Slave Traffic, the 1915 Declaration
Relative to the Universal Abolition of the Slave Trade, the 1926
Slave Convention, the 1949 Convention for the Suppression of
the Traffick in Persons and of the Exploitation of the Prostitution
of Others and the 1956 Supplementary Convention on the
Abolition of Slavery, the Slave Trade and Institutions and
Practices Similar to Slavery.


http://www.mtvexit.org/eng/index_flash.html
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Convention against Transnational Organized Crime®.
Article 3 of the Trafficking Protocol reads:. “For the
purposes of this Protocol:

() ‘Trafficking in persons’ shall mean the recruitment,
transportation, transfer, harboring or receipt of
persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of
vulnerability, or of the giving or receiving of
payments or benefits to achieve the consent of a
person having control over another person, for the
purpose of exploitation. Exploitation shall include,
at a minimum, the exploitation of the prostitution of
others or other forms of sexual exploitation, forced
labor or services, davery or practices similar to
davery, servitude or the removal of organs,

(b) The consent of a victim of trafficking in persons to
the intended exploitation set forth in subparagraph
() of thisarticle shall be irrelevant where any of the
means set forth in subparagraph (a) have been used,;

(c) The recruitment, transportation, transfer, harboring
or receipt of a child for the purpose of exploitation
shall be considered ‘trafficking in persons’ even if
this does not involve any of the means set forth in
subparagraph (a) of thisarticle;

(d) “Child’ shall mean any person under eighteen years
of age.”

As can be seen, the definition has three distinct
elements, which must be fulfilled for a Situation to be
one of trafficking. There must be an act such as
transport or recruitment. The act must be done by means
of for example fraud, deception, abuse of power or
outright physical force and finaly, it must be for the
pur pose of exploitation.

Trafficking in human beings can take many forms and
cover a range of diverse situations. It is worth noting
that there is no requirement that a person must have
crossed a border. There is also no requirement for the
trafficker to be unknown to the victim and the trafficker
can therefore be afamily member or afriend, aslong as
the three elements of; act, means and for the purpose of
exploitation are fulfilled. For children the definition is
broader and only holds two elements; there must be “an
act” for the purpose of exploitation.

It must also be noted is that consent in the act of
trafficking is irrelevant if the means used include those
listed in the definition such as the use of threat, the use
of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a
position of vulnerability, or of the giving or receiving of
payments or benefits to achieve the consent of a person

5 The full name of the protocol is the Protocol to prevent,
suppress and punish trafficking in persons, but is often
referred to as the Palermo protocol of 2000.

having control over another person. Therefore, a
situation which may have started as one of consent to be
taken legaly or illegally to another country may
therefore end up being a situation of trafficking.

On 1% February 2008 the Council of Europe Convention
on Action against Trafficking in Human Beings entered
into force. The convention covers the issues of
prevention, prosecution and protection. It has adopted
the same definition of trafficking as was agreed upon in
the UN 2000 Convention and outlined above.

The United Nations High Commissioner for Refugees
(UNHCR) is concerned with issues of trafficking where
it relates to its mandate of refugee protection and with
provisions of the 1951 Refugee Convention. There are
three relevant areas. Firstly, it is recognised that
trafficking issues may overlap with the 1951 Refugee
Convention’s refugee definition and therefore trafficked
persons may aso be refugees. Secondly, persons of
concern to UNHCR may be particularly at risk of being
trafficked or re-trafficked. And finaly, there is a need
to be clear about the difference between smuggling of
migrants, refugees illegally entering a country and
trafficking in human beings, although there are overlaps
and in practice the same people may be involved in all
three acts.

Smuggling of migrants has been defined in the second
protocol to the UN Convention against Transnational
Organised Crime, 2000 as “smuggling of migrants shall
mean the procurement, in order to obtain, directly or
indirectly, a financial or other material benefit, of the
illegal entry of person into a State Party of which the
person is not anational or a permanent resident:”

Refugees’ illegal entry into a state has been addressed
in the 1951 Convention which recognises that refugees
may not be able to travel to seek protection using legal
means. In practice many refugees have to cross
international borders illegally and may have to pay
people smugglers to take them out of their country and
bring them to safety in another country. Article 31 of
the Convention states that countries shall not impose
penalties on refugees because of their illegal entry or
presence on their territory, when the refugee came
directly from aterritory where their life or freedom was
threatened with persecution®.

While there is a clear distinction between smuggling
and trafficking, there are in practice many overlaps. A

6 For more information on the scope of Article 31 of the
1951 Refugee Convention a number of papers wereissued in
preparation of the Global Consultations on International
Protection 2001. See for instance “Article 31 of the 1951
Convention relating to the Status of Refugees: Non-
Penalization, Detention and Protection” prepared by Guy S.
Goodwin-Gill for UNHCR
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person’s journey may have begun as one of smuggling
but may end being a case of trafficking in human
beings. In such cases the person may end up being a
refugee irrespective of whether the initial motivation for
leaving the country was one falling within the 1951
Refugee Convention definition. UNHCR dedicated its
December 2007 issue of the Refugee Magazine to
highlighting the links between migration and refugee
smuggling routes and telling the often tragic stories of
human suffering at the hands of smugglers.

Turning to the other issue concerning UNHCR where
there may be an overlap and interface between
trafficking issues and the 1951 Refugee Convention
refugee definition, UNHCR has published guidelines on
international protection and the application of the
refugee definition to victims of trafficking and persons
a risk of being trafficked” (hereinafter UNHCR’s
trafficking guidelines). The guidelines provide for a
comprehensive analysis of the trafficking definition and
its different elements. They also give clear examples of
how the harm related to trafficking can give a well
founded fear of persecution and show how this may be
linked to one or more of the Convention grounds of
nationality, race, religion or membership of a particular
social group or political opinion.

Not all victims or potential victims of trafficking fall
within the scope of the refugee definition. To be
recognised as a refugee al elements of the refugee
definition have to be satisfied. UNHCR’s trafficking
guidelines give examples of three scenarios where a
claim for international protection presented by a victim
or potential victim of trafficking can arise. The victim
may have been trafficked abroad, may have escaped his
or her traffickers and may seek the protection of the
State where s/he now is. The victim may have been
trafficked within national territory, may have escaped
from his or her traffickers and have fled abroad in
search of international protection. The individual
concerned may not have been trafficked but may fear
becoming a victim of trafficking and may have fled
abroad in search of international protection. In all these
instances, the individual concerned must be found to
have a “well-founded fear of persecution” linked to one
or more of the Convention grounds in order to be
recognized as arefugee.

When looking at whether avictim or potential victim of
trafficking has a well founded fear of persecution a
decision maker must establish what the applicant fears
and the persecutory nature of the various acts associated

7 Guidelines on international protection: The application of
Article 1A (2) of the 1951 Convention and/or 1967 Protocol
relating to Status of Refugees to victims of trafficking and
persons at risk of being trafficked. 7 April 2006
HCR/GIP/06/07 UNHCR

with  trafficking. These often include severe
exploitation, abduction, incarceration, rape, sexual
ensdlavement, forced labor, removal of organs, physica
beatings, and starvation. Such acts constitute serious
violations of human rights, which will generally amount
to persecution. Where the applicant has escaped from
traffickers the fear is often related to reprisals from the
trafficker who may have significant financial interests
in the person. Fear may aso be related to the treatment
from other groups in society, who may discriminate or
ostracize the person known to have been trafficked and
for instance forced into prostitution. It should be noted
that forced prostitution or sexual exploitation is a form
of gender-related violence, which may constitute
persecution.

Onceit is established that the person has a well founded
fear of persecution and where the persecuting agent is
not related to the state, it is necessary to look at whether
State protection is available. In most trafficking cases
the persecutory act emanates from individuals such as
criminal gangs, friends or family of the victim. Whether
the country of origin is able to protect the victims or
potential victims depends on the legidative and
administrative mechanisms in place to prevent and
combat trafficking as well as on the protection and
assistance available. Where a State fails to take such
reasonable steps as are within its competence to prevent
trafficking and provide effective protection and
assistance to victims, the fear of persecution of the
individual islikely to be well-founded.

When assessing whether a victim or potential victim of
trafficking is a refugee establishing the place of
persecution may be particularly relevant. A refugee
must be outside his or her country of origin or former
habitual residence. It is not necessary that the person
left because of a well founded fear of persecution as
s/he can have become a refugee sur place. This means
that the person fulfills the refugee definition after she
left the country of origin or former habitual residence
but can no longer return because of a well founded fear
of persecution. While the acts of persecution in relation
to trafficking may arise in the country of origin, while
en route and in the country where the person is seeking
asylum, the assessment in relation to a refugee claim
must be made vis a vis the country of origin or former
habitual residence. However trafficking in individuals
across international borders gives rise to a complex
situation which requires a broad analysis taking into
account the various forms of harm that have occurred at
different points along the trafficking route.

The well founded fear of persecution must be linked to
one of the 1951 Convention grounds. If the persecution
is carried out by either the State or a non-State actor for
one of the five grounds this is sufficient to establish the
causal link to the Convention. If on the other hand the
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persecution is carried out by a non-State actor and there
is no link to a convention ground then the lack of State
protection must be linked to a convention ground.
While the prime motivation for trafficking is likely to
be one of profit, this does not exclude the possibility of
Convention related grounds in the targeting and
selection of victims of trafficking. This may especialy
be the case where one or more groups in society are
particularly vulnerable or less effectively protected
because of their religion, ethnicity or otherwise. Where
there is no link to one of the Convention grounds, but
the person is at risk of serious harm, it may be relevant
to consider granting a person subsidiary protection.

The Convention grounds are race, nationality, religion,
membership of a particular social group or political
opinion. A victim or potential victim of trafficking may
be targeted because they belong to any of these groups
or are perceived to belong to any of the groups. It is the
membership of a particular social group which tends to
be more difficult to define. The members of the
paticular  sociad group must share common
characteristic other than their risk of being persecuted
or they must be perceived as a group within society.
Women may form a social group, as may certain sub-
sets of women within society. Depending on the
circumstances this could include; single women,
widows, divorced women or illiterate women. Likewise
certain groups of children may be a particular social
group, such as orphans, street children or separated or
unaccompanied minors. Former trafficked persons may
form a particular social group. The fact of belonging to
such a particular social group may be one of the factors
contributing to an individual’s fear of persecution®.

Ireland has signed both the Trafficking Protocol and the
Council of Europe Trafficking Convention. The
definition from these international instruments has in
essence been adopted in the new Trafficking Act of
2008, which will enter into force on 8" June 2008.
These lega instruments together with the proposed
Immigration, Residence and Protection Act, 2008 will
form the legal framework in Ireland for giving
protection and assistance to victims or potential victims
of trafficking. As the proposed Immigration, Residence
and Protection Act, 2008 aso has provisions for
subsidiary protection and other leave to remain, issues
of trafficking may also need to be considered in this
regard.

While there are many examples and stories emerging of
persons who have been trafficked and their ordedl, this

8 For afull analysis of how to consider refugee applications
inrelation to trafficking | would like to refer to UNHCR’s
trafficking guidelines and UNHCR Handbook on Procedures
and Criteriafor Determining Refugee Status under the 1951
Convention and the 1967 Protocol relating to the Status of
Refugees, January 1992

woman’s story in particular shows, in my view, how the
interface between trafficking and refugee issues can
occur. The story beow was printed in the Refugee
Magazine number 148, issue 4, December 2007,
UNHCR:

The group of 58 migrants had just been brought into the
port on the Italian island of Lampedusa on a coastguard
patrol boat. After a five-day trip, during which two
women died, they were exhausted but relieved to have
been rescued. Many of them seemed happy, even eager,
to describe their awful journey. However, a young
Eritrean woman called Eden (not her real name) stood
silently on the sidelines, a sad, distant look in her eyes.
On the second day, Eden began, bit by bit, to unburden
herself to a UNHCR official in the island’s reception
centre. She had left Eritrea because she “didn’t want to
be a soldier for the rest of [her] life” — in other words,
she had deserted from the Eritrean army. She headed
north, eventually arriving in a North African country,
where she was arrested. “Words cannot explain what
our life was like in prison,” Eden said of her ten months
in detention for entering the country without documents
or a visa. “They kept us locked up 24 hours a day.
There were 70 women in a 30-square meter room. Food
was given to us once a day — plain rice and salty
drinking water — and sometimes the guards only threw
us a piece of bread straight from the door.” Tears began
to stream down her face. “I could cope with this
treatment, but the real nightmare began once the sun
had set,” she said. “We were under constant threat of
being singled out and raped by the guards... | hated
myself for having to live such alife and for not being
able to find a solution.” The day Eden was released
from jail was not the day she became free. “A group of
us was handed over to a farm owner,” she said. “We
were sold for approximately 50 dollars each, like
animals.” They were forced to work on the farm from
dawn to dusk, without any pay. “He could do whatever
he wanted to us, especialy as far as the women were
concerned,” she said in her low, flat voice. They were
finally freed after their families sent money to the land
owner. “I’m already dead,” she said, “and nobody will
give my life back to me.” Laura Boldrini

In this account, it becomes clear how fleeing one’s
country can expose a person to a series of abusive
situations, exploitation and trafficking, but also how
refugee protection, subsidiary protection and protection
in national legislation of victims of trafficking may
supplement each other ensuring that those most
vulnerable and in need of such protection can get it.

Emilie Wiinblad Mathez is UNHCR’s Protection
Officer in Ireland. The views expressed are those of the
author and do not necessarily represent the views of
UNHCR or the UN.
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The Immigration, Residence and Protection Bill
2008
- Protecting Children or Traffickers?

By Grainne Brophy and Bernadette McGonigle
Solicitors in Refugee Legal Service

Introduction

The viewpoint expressed by the Council of Europe
Commissioner for Human Rights, Thomas
Hammarberg ° is that:

“Children in migration should get better protection
Migrant children are one of the most vulnerable groups
in Europe today. Some of them have fled persecution or
war, others have run away from poverty and destitution.
There are also those who are victims of trafficking. At
particular risk are those who are separated from their
families and have no - or only temporary - residence
permits. Many of these children suffer exploitation and
abuse. Their situation is a maor challenge to the
humanitarian principles we advocate.” He goes on to
state that when dealing with migrant children, “the
starting point must be that migrant children are first and
foremost children”.

Article 2 of the Convention on the Rights of the Child
dtipulates that State obligations under the Convention
apply to each child within the State’s territory and all
children under its jurisdiction. Article 3(1) states that
“the best interests of the child shall be a primary
consideration” in all actions concerning children. Are
the best interests of immigrant children coming to the
State a “primary consideration” in the Immigration,
Residence and Protection Bill 2008 (IRP Bill)?

Separated Children —Reasons why they come

“Between 2003 and 2006, 599 separated children
seeking asylum were presented to, or presented
themselves to the Office of Refugee Applications
Commission (ORAC), with over 4,500 estimated to
have arrived in Ireland over the past decade™™ There
appear to be many reasons why children arrive in the
State unaccompanied. The International Committee on
the Red Cross (2004) ‘Inter-agency Guiding Principles
on Unaccompanied and Separated Children notes that
Separation may be either caused accidentally when
fleeing from danger or children may be handed into the
care of anather in the belief that they will have a better
chance of survival.™ Other reasons for the arrival in the
State may include a wish to be reunified with family
members, that the minor is seeking the protection of the
Irish State or more sinister reasons like sex trafficking
and labour. There are no exact figures as the systems

10 Mooten, Making Separated Children Visible (Irish
Refugee Council, Dublin, 2006), at p.8.
11 Mooten, Making Separated Children Visible (Irish
Refugee Council, Dublin, 2006), at p.9

are not in place to capture this information. However,
many of these children are in need of special care and
protection.

Child Trafficking

Child Trafficking is unfortunately a reality in Ireland.
Geoffrey Shannon in his Report of the Specia
Rapporteur on Child Protection, a Report submitted to
the Oireachtas in December 2007 notes that “there is
little known about trafficked children in Ireland but it is
widely acknowledged that at least some separated
children have been trafficked for labour or sexua
exploitation and have been either found by the
authorities, escaped their captors or been left by the
traffickers. Over 4,500 separated children have arrived
in Ireland since 1999, while over 300 have gone
g\issing from their accommodation centres since 2001.

Dr. Ursulla Kilkelly in her report commissioned by the
Ombudsman for Children *® states: “One of the most
serious issues facing children in the asylum process is
that there are insufficient monitoring and protection
mechanisms in place to deter or identify child
trafficking. There is no mechanism to identify separated
children entering the country who are not referred to the
HSE and thus would not be known to any statutory
body. In addition, there is little or no follow-up of
separated children reunited with family members once
in the country. This situation places these children at
serious risk of multiple breaches of their rights.”

The IRC in their report (Dr Nalinie Mooten), refer to
the invisibility of Separated Children. She notes that
over 300 Children have gone missing in recent years,
further only a very small percentage of Separated
Children are identified at the Border.

The UN Committee on the Rights of the Child note that
there is often a link between the situation of Separated
Children and trafficking.

Anti-trafficking provisionsin the Bill?

The Criminal Law (Human Trafficking) Bill 2007
relates to the Criminal aspect of Trafficking but does
not address the protection needs of the victims. As
noted by Geoffrey Shannon in his report, the Criminal
Law (Human Trafficking) Bill 2007 is “intended to
solely deal with the response of the Criminal Law to
these offences and not victim support.”

While the 2008 IRP Bill contains specific provisions
relating to the protection of suspected victims of
trafficking, these provisions do not go far enough in

12 Irish Refugee Council; Statistics for separated children in
Ireland; 25/5/2007

13 Dr. Ursula Kilkelly, ‘Obstacles to the Realisation of
Children’sRightsin Ireland’ dated 29 August 2007
commissioned by the Ombudsman for Children
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relation to trafficked children. In particular the 45 day
“recovery and reflection period” prescribed under
Section 124 of the IRP Bill and the subsequent 6
months temporary residence permission to remain is
predicated on the victim co-operating with the Garda
Siochana. A child victim of trafficking may not be in a
position to co-operate and the reflection period itself
may be regarded as too short.

Current Statutory Framework
The current legal position is set out in s.8 (5)(a) of the
Refugee Act, 1996 (as amended) which states that:

(8 “where is appears to an immigration officer or an
authorised officer that a child under the age of 18 years,
who has either arrived at the frontiers of the State or has
entered the State, is not in the custody of any person,
the officer shall, as soon as practicable, so inform the
Health Service Executive and thereupon the provisions
of the Child Care Act 1991 shall apply in relation to the
child.”

S8(5)(b) authorises the Heath Service Executive to
decide whether or not an application for a declaration of
refugee status should be made.

The Refugee Act does not define what constitutes a
Separated Child. The UNHCR has developed guidelines
and policies in relation to best international practice in
dealing with unaccompanied minors, which said
guidelines include the Statement of Good Practice.'
Further the United Nations Convention on the Rights of
the Child 1989 sets out internationally accepted
principles governing the rights of children. The
Convention was ratified by Ireland but is yet to be
incorporated into domestic law. In the High Court
judgment of Nwole™ the court noted as follows;

“The provisions of the Refugee Act 1996 must be
construed, and its operation applied by the authoritiesin
accordance with the Convention on the Rights of the
Child which has been ratified by Ireland.”

The Separated Children in Europe Programme (SCEP)
defines separated children’® as:

“Under 18 years of age who are outside their country of
origin and separated from both parents or their
previous/legal customary primary caregiver...they may
be victims of trafficking for sexual or other

14 The Statement of Good Practiceis principally informed
by the UNHCR and two documents: UNHCR ‘s guidelines
on policies and procedures in dealing with unaccompanied
children seeking asylum February 997 and the European
Council on Refugees and Exiles ( ECRE ) position on
Refugee Children of November

15 Un reported Finlay Geoghegan J 31st October 2003

16 Separated Children in Europe Programme, Statement of
Good Practice (UNCHR, Third Edition, 2004), at p.2.

exploitation, or they may have travelled to Europe to
escape conditions of serious deprivation.”

However the term “not in the custody of any person” in
s8(5) (a) Refugee Act (as amended) would appear to
envisage a narrower definition than that defined by the
UNHCR guidelines. The Health Service Executive can
and do in practice reunite minors with an adult relative
who is not their legal guardian. Once this happens the
minor is no longer the responsibility of the unit within
the HSE who have responsibility for unaccompanied
minors. The decision as to whether an asylum
application should be made on behalf of the minor then
rests with the adult relative.

A report from the Law Society recommended that a
uniform definition of unaccompanied minor and
separated child should be adopted in legidation to
reflect the broader international definition.”” The
difficulty with the current lack of clarity regarding the
definition of a minor and the failure to adopt the
internationally recognised definition of separated child
means that in practice, children are reunited with adults
or relatives who are not their legal guardians within the
meaning of the Guardianship of Infants Act 1964. This
category of children is potentially excluded from
protection.

The first report of the Special Rapporteur on Children
dated November 2007 recommended that the Separated
Children in Europe Programme (SCEP) definition of
‘separated children’ be adopted in Irish legislation
aong with the introduction of broad protections for
such children. However, this recommendation has not
been adopted in the proposed legidation. Instead, the
provisions applied to unaccompanied minors arriving in
Ireland arguably indicate a backward step in child
protection.

Immigration Residence and Protection Bill (IRP
Bill)

S24 of the IRP Bill states that: “Where ...it appears to
an immigration officer that a foreign national under the
ageof 18 years......

(&) is not accompanied or to be accompanied by a
person of or over that age who is taking
responsibility for the foreign national, the officer
shall, as soon as practicable, notify the Health
Service Executive of that fact..”

There is no provision for the Immigration officer to
assess the suitability of the adult claiming responsibility
or to consider the ‘best interests’ of the child. This in
effect could lead to safe passage for traffickers or those
who accompany minors into the state for the purposes

Separated Children in Europe Programme, Statement of
Good Practice (UNCHR, Third Edition, 2004), at p.2.
17 Rights based Child Law. The case for reform. March 2006
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of exploiting them. There is however provision under
s74(8) for the protection application interviewer to
inform the HSE where “he or she considers that the
accompanying adult is not acting in the best interests of
the minor”. However the interview may not take place
for severa weeks or longer after a protection
application has been made. It should be borne in mind
that the few statistics available on missing children
indicate that most children who has gone missing did so
in the early stages of their time in Ireland. The lrish
Refugee Council notes that “the HSE reported that 328
migrant children had gone missing from care in the
period 2001-2005. Disturbingly, this figure is likely to
have grestly increased since then, as, on average, one
migrant child a week goes missing in Ireland. It should
be recalled that the few statistics available on missing
children indicate that most children who has gone
missing did so in the early stages of their time in
Ireland.” *®

Despite this seeming safeguard, there is however
provision for the interview to be dispensed with under
S74(10) (b) “where the applicant is a minor, heis sheis
of such an age and degree of maturity that an interview
would not usefully advance the investigation..”

If the case should go to appeal, there is again provision
under s 85(8) for the Tribunal Member to inform the
HSE in smilar circumstances. However, this
opportunity for action may not arise for several months
or longer.

There are some obvious dilemmas for solicitors acting
in such circumstances. There is no provision to make an
application to the court for direction as under 45 of the
Child Care Act 1991 or to seek to have a Guardian ad
Litem appointed. If concerns arise about the suitability
of the adult accompanying the child, there is no
provision to seek that a DNA test be conducted to
ensure they are related if this has been asserted. Taking
instructionsis a clear example of where difficulties may
arise; in particular, where there is a conflict between the
instructions of the minor and of the adult accompanying
them. What happens where the minor wishes to make a
protection application but the adult accompanying them
instructs that he/she should return to his’her country of
origin? Who is the client in this case and who gives the
instructions? What if the minor is of an age that he/she
is not capable of giving instructions or perhaps capable
of understanding the risks to be faced on return?

The Committee on the Rights of the Child Genera
Comment No. 6 notes that:

“33. States are required to create the underlying legal
framework and to take necessary measures to secure
proper representation of an unaccompanied or separated

18 Irish Refugee Council; Statistics for separated children in
Ireland; 25/5/2007

child’s best interests. Therefore, States should appoint a
guardian or adviser as soon as the unaccompanied or
separated child is identified and maintain such
guardianship arrangements until the child has either
reached the age of mgjority or has permanently left the
territory and /or the jurisdiction of the State...” In
clarifying that the guardian or adviser should have the
necessary expertise; “Agencies or individuals whose
interests could potentialy be in conflict with those of
the child’s should not be dligible for guardianship.” It
goes on to state that: “In cases where a child is
accompanied by a non-family adult or caretaker,
suitability for guardianship must be scrutinized more
closely. “ It recommends that review mechanisms
should be introduced and the quality of guardianship
monitored “to ensure the best interests of the child are
being represented throughout the decision-making
process and, in particular, to prevent abuse.”

The UN Committee on the Rights of the Child issued a
recommendation to Ireland as follows;

That children “be provided with the opportunity to be
heard in any judicial and administrative proceedings
affecting them, and that due weight be given to those
views in accordance with the age and maturity of the
child, including the use of independent representations
(guardian ad litem) provided for under the Child Care
Act of 1991, in particular cases where children are
separated from their parents™®

Accompanied children

The issue of the relationship between a minor and an
adult accompanying them claiming to be their parent or
sibling is aso fraught in that in most such cases, people
who flee their countries do not bring identity
documentation with them and in the main travel on
false documents. Apart from DNA testing therefore,
there is no guarantee that the relationship is as stated.

Children not in the State

The IRP Bill provides that a protection application
made by aforeign national “shall be deemed to made on
behalf of all the dependents of the foreign national who
are under the age of 18 years, whether present in the
State at the time of the making of the application or
born or arriving in the State subsequently.” (s 73 (13))

If a foreign nationa arrives in the State and
unsuccessfully seeks protection status thus rendering
his continued presence in the State unlawful and is
subsequently joined by a dependent child who fled

19 Committee on the Rights of the Child; Genera Comment
No. 6 (2005): Treatment of Unaccompanied and Separated
Children outside their Country of Origin; Paras 33,34,35

20 UNCRC ( 2006)Consideration of reports Submitted by
States Parties under Article 44 of the Convention on the
Rights of the Child Concluding Observations; Ireland , page
6.
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his’her country of origin due to recent events in that
country or a protection claim distinct from the parents
(eg female genital mutilation), that child may be
effectively barred from seeking protection status. It is
intrinsically wrong to expel someone who has not yet
been born from making a protection application in the
future. Circumstances change and a child may be
endangered in later years perhaps when of an age to be
regarded as a threat.

Age assessment- Current proceduresor lack of

If there is doubt regarding the age of an applicant,
ORAC may conduct an age assessment. There are
difficulties surrounding this process which is
discretionary in nature and which does not alow for a
formal appeal. The Law Society report recommended
that an objective age assessment procedure with
appropriate guidelines and with formal provision for
appeal or review should be put in place. The High Court
has examined the process currently adopted by ORAC
in relation to age assessment and has set out the
minimum procedural requirements to be adopted when
conducting such an assessment. ** These procedures are
merely minimal safeguards, however many, purported
age assessments conducted fall well short of these
minimum standards. Age assessment procedures in
other Member States incorporate a variety of methods
including inter-alia, bone density, dental Xx-rays,
assessment of physical development and psychological
assessment.

The Statement of Good Practice states that;

“Age assessment includes physical, developmental,
psychological and cultural factors. If an age assessment
is thought to be necessary, independent professionas
with appropriate expertise and familiarity with the
child’s ethnic/cultural background should carry it out.
Examinations should never be forced or culturaly
inappropriate. Particular care should be taken to ensure
they are gender —appropriate. In cases of doubt there
should be a presumption that someone claiming to be
less than 18 years of age, will provisionaly be treated
as such.”

The Special Rapporteur in his report also recommends
that age assessment procedures be introduced.

Accessto Court

The rules of the Superior Court require that a minor
may not institute proceedings in the courts without the
assistance of anext friend. The next friend will sign the
affidavit and is liable for costs if same are made by the
Courts. Asylum seekers who are separated children
experience difficulties with access to the courts due to
the absence of a next friend to act on their behalf.

21 Moke v Refugee Applications Commissioner,
Unreported; High Court; Finlay Geoghegan J; 6 October
2005

Costs can be awarded against the applicant and/or the
legal representative for pursuing the matter in the High
Court where the application has been found to be
frivolous or vexatious.?

Detention of children

S 54 of the IRP Bill alows for detention of a foreign
national where it appears to an immigration officer or
member of the Garda Siochana that they are
“unlawfully present” in the State and they may be
removed. It does not exclude minors from these
provisions but instead states that the person having
charge or responsibility for the minor must co-operate
in any way necessary to facilitate the removal for the
minor and will be guilty of an offence if they do not do
S0.

S 70 of the IRP Bill aso allows for detention of a
foreign national who makes a protection application at a
frontier where it is “not practicable” to issue a
protection application entry permit to him/her. Children
are not excluded from these provisions®. This detention
is not subject to court supervision but the continued
detention can be authorized simply by the notification
of the arrest to the member in charge of the Garda
station or the prison Governor or immigration officer in
charge as appropriate.* Minors are however excluded
from the arrest and detention provisions set out in s71.

Generad Comment No. 6 of the Committee on the
Rights of the Child notes that :

“Detention cannot be justified solely on the basis of the
child being unaccompanied or separated, or on their
migratory ~ or  residence  status, or  lack
thereof.......... States should ensure that such children
are not criminalised solely for reasons of illegal entry or
presence in the country...In the exceptional case of
detention, conditions of detention must be governed by
the best interest of the child”®

Child’sright to be heard

Article 12 of the UN Convention on the Rights of the
Child provides that the child has the right to be heard in
al matters affecting him/her with due regard to the
child’s age and maturity. However, when assessing a
protection application for a minor, there is provision in
the IRP Bill to dispense with an interview or ora
hearing on appeal where the interviewer or the
Tribunal is of the opinion such an interview or ora
hearing would not usefully advance the appea due to
the minor’s age and degree of maturity.?® On the one

22 IRP Bill s118 (7) and (8)

23 IRP Bill 2008 s70(1)(b) and s73

24 1RP Bill 2008 s70(4)

25 Committee on the Rights of the Child; General Comment
No. 6 (2005): Treatment of Unaccompanied and Separated
Children outside their Country of Origin. Paras 61,62, 63

26 IRP Bill 2008 s74 (10) and s85(6)(a)
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hand, these provisions can be welcomed as they free the
minor from the trauma of orally recounting the details
of their case, however they can also be seen as a
restriction on the child’s right to be heard in
proceedings relating to him/her.

Role of the Ombudsman for Children

The role of the Ombudsman for Children is unclear in
this area as the Ombudsman for Children Act 2002
precludes the Ombudsman from investigating an action
“taken in the administration of the law relating to
asylum, immigration, naturaisation or citizenship”.
Therefore, although not entirely clear, the Ombudsman
“may examine and investigate complaints concerning
the treatment of children, with the exception of
complaints relating to decisions made in the asylum,
immigration or citizenship context.”?’

Conclusion

Asthere appears to be alink between separated children
and trafficking for sex and other exploitative purposes,
separated children are therefore in need of specia
protection. It is submitted that the definition of
Separated Child should be included in legislation
following the recommendations of the Specid
Rapporteur and in line with international best practice.
The appointment of a Guardian ad litem should be
considered where appropriate® The issue of a
temporary protection permit to aminor claiming to be a
victim of trafficking should not be linked to their
cooperation with the authorities.

It is to be hoped that these concerns and others will be
taken into consideration in amendments to the IRP Bill
as this provides the best opportunity to address the
protection needs of the most vulnerable group of people
coming to the State. The best interests of the minor
should be reflected in and underpin the legislative
provisions.

A shorter version of this article was published in the April
issue of the Law Society Gazette. We would like to thank
the Law Society for their kind permission to reprint this
article.

an

L

27 Dr. Ursula Kilkelly, ‘Obstacles to the Realisation of
Children’s Rights in Ireland” dated 29 August 2007
commissioned by the Ombudsman for Children

28 The appointment of a Guardian ad litem needs to be
considered and currently work is being undertaken by the
Children’s Advisory Board on the role, qualifications,
training needs and monitoring of guardians ad litem.

Rape as “persecution” in asylum law and policy
By Caroline O’Connor, BL

Introduction

Within refugee law there is an ongoing and focused
attempt to try to mainstream a gender perspective in al
aspects of refugee protection. The gender debate in
refugee law highlights the challenge faced by those who
wish to build fairness into the refugee protection
system. In a context where law and practice has been
shaped by partial and distorted perspectives it is
essential that we make genuine efforts to remedy this.
Gender sensitivity is part only of a broader movement
of mainstreaming a human rights culture in the heart of
the decision-making process. The gender critique has
aided this process by demonstrating how precisely we
might bring about change in practice. Nevertheless the
most significant feature, however, is the acceptance by
the human rights movement of the need for human
rights instruments to pierce the private veil that shields
human rights abuses from public scrutiny and thus
accountability. This marks a watershed in progress
towards a rethinking about the public/private dichotomy
that has traditionally stymied women’s voices within
the human rights community. As such, the international
instruments and documents mentioned above offer
women a platform from which to begin to assert where
apublic/private divide is useful and whereitisnot. At a
normative level, the importance of analysing violence
against women as an issue of human rights concern
opens up the possibility of “transforming “ human
rights discourse to embrace issues previously
considered beyond its reach. In this piece | will discuss
background to international discourse on violence
against women, the 1951 Convention and violence
against women, the development in the prosecution of
rape and crimes against women by international
tribunals and case law analysing rape as “persecution”.

Background to international discourse on violence
against women

The true scale of sexual violence against refugee
women is as yet unknown, since numerous incidents are
never reported. Sexual violence including rape involves
theinfliction of both physical and psychological harm.”
It may also carry traumatic social repercussions, which
may be affected by a woman’s cultural origins or social
status. Women who have been raped or sexually abused
are often unwilling to report the abuse because they feel
degraded or ashamed and/or fear that they would suffer
social stigma should they disclose what has been done
to them. Thompkins suggests that the key to
understanding the injury of sexua violence including
rape is to recognise that in many cases the insult may

29 Note Inger Agger “ The Blue Room- trauma and
testimony among refugee women; a psycho-socia
exploration” (1992) Zed Books Ltd London and New Jersey
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have been intended for men through women.*® It may
also be explicitly politically motivated or can occur in
situations of generalised violence such as civil war.*
Women who are on their own may be particularly
vulnerable to this kind of abuse, as are women targeted
because of the political activities of absent husbands or
other (usually male) family members.

Theoretically, sexual violence, should be one of the
least controversial examples of “serious harm” in the
context of a definition of persecution. Sexual violence
is after all a grave breach of the well-institutionalised
human right not to be subjected to cruel, inhuman, or
degrading treatment or punishment. These rights are so
fundamental that no circumstance whatsoever justifies
their derogation under international law. Sexud
violence including rape is a grave violation of the right
to security of person, including the right not to be
subjected to torture or other crud, inhuman or
degrading treatment or punishment.®It is not, in my
view, possible to make a meaningful legal distinction
based on clear principles between the sexua violence
used against women and other tortures inflicted upon
men. This has finally been recognised in the U.S.,*®
where decision-makers are now reminded that “sexual
abuse does not differ analytically from beatings, torture,
or other forms of physical violence that are commonly
held to amount to persecution. The appearance of
sexual violence in a claim should not lead adjudicators
to conclude automatically that the claim is an instance
of purely personal harm”. In this view, whether sexual
violence forms the basis for an asylum claim depends
upon the context in which the abuse took place, the
motives of the abuser, and the level of protection
available from the state. However, in some
circumstances sexua violence has frequently been
characterised as the random expression of spontaneous
sexual impulses by individual men toward women or as

30 Thompkins T.L. “Prosecuting Rape as a war crime;
speaking the unspeakable” (1995) Notre Dame Law Review
70(4) 845-90

31 The systematic rape and sexual abuse of Muslim and
Croat women by Serbian soldiers in Bosnia-Hergovinia was
characterised as a weapon of war - a calculated move that
was part of alarger scheme of “ethnic cleansing” of Muslim
and non- Serbs.

32 Thisright islaid downiin, inter alia, Articles 3 and 5 of the
Universal Declaration of Human Rights, Article 7 of the
International Covenant on Civil and Political Rights and in
the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.

33 Memorandum from Phyllis Coven, Office of Internationa
Affairs to al INS Asylum Officers and Headquarters Co-
Ordinators : Immigration and Naturalisation Service gender
Guidelines Considerations for Asylum Officers for Women
(May 26 1995) in (1995) 7 IJRL 700 (hereinafter referred to
asINS Guidelines.

the common (and by implication, acceptable) fate of
women caught in awar zone.*

The 1951 Refugee Convention and sexual violence

As stated earlier the 1951 Refugee Convention
envisages the protection of women who fear serious
harm in their country of origin, where the state is unable
or unwilling to protect them. Two requirements for
establishing an asylum claim have traditionally given
women the most difficulty: establishing that the abuse
suffered is a form of persecution and establishing that
this abuse is on account of one of the five enumerated
grounds. “Serious harm” may include sexua violence
and abuse, female genital mutilation, marriage related
harm, violence within the family or community and
domestic davery. Survivors of sexual violence for
example, often find to difficult to establish that their
victimisation was linked to the convention grounds of
“race, religion, nationality, political opinion or
membership of a socia group”. With regard to the
latter, once a woman is recognised as constituting as a
member of a “particular socia group” does not lead
inexorably to the consequence that all women are
automatically entitled to refugee status. The applicant
will still be required to establish that the fear of
persecution was well founded, that the nature of the
harm inflicted or anticipated rises to the level of serious
harm, and that there was a failure of state protection.
Therefore, an applicant has established a well-founded
fear of persecution if she shows that a reasonable
person in her circumstances would fear persecution if
she were to return to her home country. An evaluation
of what constitutes a well-founded fear of persecution
must proceed on a case-by-case basis in the absence of
a definition of “persecution” in the convention along
with the assistance of gender guidelines® Several

34 Kely Nancy (1993), “Gender related Persecution;
assessing the asylum clam of women” 26(3) Cornell
international law journal 226; for example, citing case law
from the US courts, notes that the refusal to accept rape and
other forms of sexual abuse as violence, instead of as passion
or lust gone wrong is pervasive problem in evaluating the
asylum claims of women. As Macklin suggests, “some
decision makers have proven unable to grasp the nature of
rape by state actors as an integral and tactical part of the
arsena of weapons deployed to brutalise, dehumanise, and
humiliate women and demoralise their kin and community”
“Refugee women and the imperative of categories” HRQ 17;
213-77, 226).

35 The lack of any agreed upon definition makes the
objective assessment of individual refugee women’s claims
for asylum highly problematic. The UNHCR Handbook
(1979) aso notes that there is no universaly accepted
definition of “persecution” and various attempts to formulate
such a definition have net with little success”. Para 51
HYPERLINK
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factors, including an applicant's credibility, determine
whether the individual holds a reasonable fear of
persecution. Another important factor, particularly for
domestic violence cases, is that the persecution must be
countrywide, such that relocation within the applicant's
home country would not provide adequate protection.
This factor often arises when the persecutor is an
individual that the government is unwilling or unable to
control, instead of the government itself (as is often the
case in instances of FGM). Political opinion and social
group, the most commonly claimed grounds require
appropriate interpretation to encompass gender related
persecution claims. To make a claim of persecution on
the basis of political opinion, the claimant would have
to show a connection between her political opinions and
her fear of persecution. This may be problematic in
many cases as women often experience sexual violence,
such as rape, for reasons which have no connection with
their political opinions. Also, women are much less
likely than men to be involved in party politics. This
will illuminate the various additional factors that ought
to be taken in to account when considering a gender
based application for refugee status namely the social
context.

European States are urged to develop and implement
guidelines® which would enable the claims of women
to be more comprehensively assessed within the refugee
status determination system. Irish non-governmental
organisations have assisted in the formulation of best
practice guidelines and various other initiatives. The
adoption of recent Best Practice Guidelines” are said to
be “an exploration of some of the important distinctions
and consider steps which may be taken to assist
refugees, relevant organisations and the general public”.
Nations such as the US, Canada and Australia have
engaged in remedial action toward the interests of
refugee women, both a a judicid and a an
administrative level.

36 USA -Memorandum from Phyllis Coven, Office of
International Affairsto al INS Asylum Officersand
Headquarters Co-Ordinators : Immigration and Naturalisation
Service gender Guidelines Considerations for Asylum Officers
for Women (May 26 1995) in (1995) 7 IJRL 700.

United I_<i_n_gac_Jm- See
http://www.uchastings.edu/cgrs/law/guidelines/guidelines_uk.pd
f

Australia— See
http://www.uchastings.edu/cgrs/law/guidelines/guidelines_aust.p
df

37 “Women and the refugee experience towards a statement of
best practice” , Irish Council of Civil Libertiesin association
with National Consultative Committee on Racism &
Interculturalism

Development in the prosecution of rape and crimes
against women by international tribunals

The statutes of the two ad hoc Tribunals and the
International Criminal Court provide much fuller
responses to sexual violence, constructing it, depending
on the circumstances, as potentially a crime of
genocide, a crime against humanity and a war crime.
This recognition was the result of considerable work
and lobbying by women's organisations, but its
limitations should be noted. In the statutes of the
Yugoslav Tribunal and the ICC at least, all three
categories of international crimes are concerned only
with acts forming part of a widespread, systematic or
large-scale attack. Thus, the "new" internationa
criminal law engages sexua violence only whenitisan
aspect of the destruction of a community. An example
of this characteristic was the invitation to the
prosecution by a trial chamber of the Yugosav
Tribunal, when reviewing indictments against Radovan
Karadzic and Ratko Mladic, to consider broadening the
characterisation of the notion of genocide. It stated that
"the systematic rape of women . . . is in some cases
intended to transmit a new ethnic identity to the child.
In other cases humiliation and terror serve to
dismember the group."*® This comment suggests that
the primary problem with rape is either its effect on the
ethnic identity of the child born as aresult of the rape or
the demoralising effect on the group as a whole. This
understanding of rape perpetuates a view of women as
cultural objects or bodies on which and through which
war can be waged. The decision in the 1998 Akayesu
case by the Rwanda Tribunal that rape constituted an
act of genocide if committed with the intention to
destroy a particular group® aso rests on this limited
image of women. The emphasis on the harm to the
Tuts people as a whole is, of course, required by the
international definition of genocide, and the Akayesu
decision on this point simply illustrates the inability of
the law to properly name what is at stake: rape is
wrong, not because it is a crime of violence against
women and a manifestation of male dominance, but
because it is an assault on a community defined only by
its racial, religious, national or ethnic composition.
Nevertheless the Akayesu decision signals an important
message that the international community will press for
prosecution of these heinous acts of violence as
potentially crimes of genocide, crimes against humanity
and war crimes.

38 Prosecutor v. Karadzic and Mladic, Review of the Indictment
Pursuant to Rule 61 of the Rules of Procedure and Evidence,
Nos. IT-95-5-R61 and I T-95-18-R61, paras. 94-95 (July 11,
1996), reprinted in (1998)108 ILR 85 .

39 Prosecutor v. Akayesu, Judgement, No. 96-4-T (Sept. 2,
1998)  see www.un.org/ictr. The Rwanda Tribunal a so found
Akayesu guilty of war crimes and crimes against humanity
through his encouragement of individual acts of sexual violence.
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