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Legal Aid Board. Some articles contain information
relating to the human rights situation and the political,
social, cultural and economic background of countries of
origin. These are provided for information purposes only
and do not purport to be RDC COI query responses.

Sudanese Refugee Children in Chad
by Paul Daly, RDC

The latest fighting in eastern Chad between rebel and
Government forces is of concern to UNHCR because of its
impact on the camps in the region. The ongoing violence in
Sudan’s western Darfur region has uprooted two million
Sudanese inside the country and driven some 230,000 more
over the border into 12 refugee camps in eastern Chad,
according to the refugee agency.*

Refugee children wash their families' clothesin Djabal
camp. Many children are overwhelmed with daily chores
and as a result attend school only sporadically.

www.ninemillion.org/ UNHCR / H. Caux

Djabal camp in eastern Chad hosts over 15,000 refugees from
Sudan's war-torn Darfur region. Among them are amost
5,000 children aged 6 to 14. 2

UNHCR say that attendance at school camps is inconsistent
due to a shortage of qualified teachers, a lack of school
supplies and the fact that many children are overwhelmed by
household chores.?

Last year Christian Children’s Fund (CCF) conducted a
survey of 1,580 children, 22 focus groups and 19 structured
one-on-one interviews in four of the largest camps in north
eastern Chad: Iridimi, Touloum, Mille and Kounoungo. The
survey was funded by the U.S. Department of State, Bureau
of Population, Refugees and Migration (BPRM). The survey
found “that life is tough in these camps for children, even
dangerous especially for girls; opportunities for normal
childhood activities almost nil; a 7 to 10-hour workday is the
norm for 35 percent of the children; more than haf of the
children find food scarce; educational opportunities are
available but grossly overcrowded; and kids are till having
nightmares about what happened to them and their familiesin
Darfur.”

TUNHCR
2 |bid
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Young girls gather in the yard of the school in Djabal
camp to register for the next school year. The camp has
three schools but no furniture, school supplies or
stationery.

www.ninemillion.org /JUNHCR / H. Caux

Despite al the challenges that these children are facing, they
are incredibly resilient according to Sweta Shah, Child
Protection Program Coordinator for CCF. “They may till
have nightmares about what they experienced in Darfur or
hide in their tents when planes fly over their camps, but they
continue to smile. People think that these children are just
victims ... that they can’t do anything for themselves. They
continue to have hope and take initiatives in ther
community. Some youth, who felt there were not enough
English language classes, organized their own classes with
volunteer teachers. CCF and UNICEF are providing these
groups space to start these classes. They just inspire me.”®

A young girl heaves a large jerry can full of water onto her
shoulder. Girls are usually in charge of collecting water for
the family. UNHCR / H. Caux

5 Ibid

UNHCR Observations on Family Reunification in
Ireland

Introduction

Readers of this article will be fully aware of the phenomenon of
families being torn apart by war and persecution. It happens
every day. There is nothing harder than seeing someone
grappling with the difficulties to reunite their family. It reaches
al of uson avery persona level.

Each day UNHCR sees missing children, separated and
unaccompanied children, wives, husbands, mothers and fathers,
al living apart because of circumstances that were unavoidable,
or because there are administrative barriers to reunification in
their country of asylum; procedures to confirm identities; the
need to replace destroyed documents, or find alternative travel
documents when families are unable to acquire national
passports; and then of course the issue of resources.

It is not easy, particularly for someone waiting to see their
family to understand why a process can run into delays and why
reunification does not happen immediately when they receive a
declaration of refugee status. But the barriers to reuniting
families quickly very often reflect legitimate concerns that also
need to be addressed, ones that frequently have their basis in
protecting those we aim to assist, such asin the case of reuniting
children with parents and the need to absolutely confirm the
identities of those taking charge of the child.

More can be done to help refugees in these situations. That is
why we must work together and combine our experience and
understanding of the difficulties that refugees experience,
especialy if we are to continue to improve the services we
provide to solve the problem of separated families.

| have no doubt that Ireland's overall commitment to refugees
and their familiesis a strong one, despite criticism and identified
difficulties in the system. The challenge to administrations
charged with the task of reunification is not an easy one.

International framework

Another challenge in dealing with family reunion matters is the
task of linking the issue to a body of applicable law, as there is
no specific international treaty on family reunion.

Needless to say, the family is a very strong priority for the
United Nations. In 1994, a UN General Assembly resolution
stated that the family is "the foundation of human society” and
the source of human life. This was a ssimple reformulation of
Article 16 of the 1948 Universal Declaration of Human Rights,
in addition to the 1966 Internationa Covenants on Civil,
Political, Economic, Social and Cultural Rights, according to
which "family is the natura and fundamental group unit of
society, and is entitled to protection by society and the State".

A number of other universal and regional binding instruments
similarly uphold this same principle of protecting family unity,
including the 1950 European Convention on Human Rights, the
1961 European Socia Charter, the 1989 Convention on the
Rights of the Child and others.

Concerning the 1951 Convention, while it does not confer aright
to family reunification on refugees, the issue has nevertheless
been considered important in view of some of the above
mentioned international instruments. In this connection, the
Fina Conference of Plenipotentiaries which adopted the 1951
Convention relating to the Status of Refugees unanimously
considered that the principle of family unity was "an essential
right of the refugee”. The Conference also urged Governments to
extend protection to members of the refugee's family once the
head of the family had been granted admission to a particular
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country. It also emphasized the special protection needs of
children, particularly unaccompanied minors who have been
separated from their parents. In addition, a number of
Conclusions of UNHCR's Executive Committee on this subject
generaly reaffirm the principle of family unity in international
and humanitarian law.

More recently, during the 2000-2002 UNHCR Global
Consultations on International Protection, countries agreed in the
summary conclusions on family unity that:

"Respect for the right to family unity requires not only that
States refrain from action which would result in family
separations, but also that they take measures to maintain the
unity of the family and reunite family members who have been
separated. Refusal to alow family reunification may be
considered as an interference with the right to family life or to
family unity, especially where the family has no redlistic
possibilities for enjoying that right elsewhere.”

The main limitation of these texts is that they are not binding.
The right to family unity, despite being recognized as a core
human right, remains largely a State prerogative and thus a
matter of national policy.

Indeed, when States are confronted with a binding instrument on
this subject, the tendency is to include a number of substantive
and procedural limitations. States often prefer to simply "opt
out" of instruments that might limit or determine national policy
as regards key international public law principles.

The 2003 EU Directive on Family Reunification is a good
example of an instrument with these limitations.

After more than three years of negotiations, the then fifteen EU
Member States set out conditions under which refugees and
migrants may be reunited with their families, which reflected
minimum standards in States across the board.

Among other concerns raised by UNHCR and other parties,
were:

1.  The narrow definition of the family unit, which allows states
not to admit adult children, elderly parents or other close
relatives who may be entirely dependent on the refuges;

2. Thedenia of family reunion on the grounds of public palicy,
public security and public health, which allowed the use of
terms such as "public policy" to keep families apart without
any real justification;

3. No automatic right to family reunification to both migrant
and refugee couples who are under 21 years old, which
potentially means splitting marriages that have not only been
in place for years, but which may also have produced
children;

4. Suspension of the right to work of reunited family members
of recognized refugees for up to year for reasons "related to
the situation of the labour market";

5. No rights to family reunification to those granted "subsidiary
forms of protection”, a provision hard to justify as it simply
excludes from the scope of the Directive people who have
needs that are every bit as compelling as those of refugees.

Despite these shortcomings, the instrument went ahead. Along with
Denmark and the UK, Ireland "opted out".

As a result, the Irish legidator is only expected to take into
consideration the international human rights instruments mentioned
above, in particular the 1950 European Human Rights Convention,
the two 1966 International Covenants, the 1989 Convention on the
Rights of the Child, International Humanitarian Law and, of course,
the 1948 Universal Declaration of Human Rights, which is a non-
binding instrument but still one which Ireland has signed.

Irish legidation, current and future
Existing legidation in Ireland, in particular Section 18 of the
Refugee Act (as amended), meets international standards.

The Act makes a distinction between two types of family
members, i.e. direct family members (spouse, minor unmarried
children, parents where the refugee is a minor unmarried child),
and certain extended family members (grandparent, parent,
sibling, grandchild, ward or guardian of the refugee who is
dependent on the refugee or is suffering from a mental or
physical disability to such extent that it is not reasonable for
him/her to maintain him/herself).

The latter type of family member is granted permission at the
Minister's discretion, whereas the former type "shal" be granted
permission, provided that the Minister is satisfied that the person
iswho he/she purportsto be.

Moreover, the current provisions also give consideration to
persons granted Subsidiary Protection Status under Statutory
Instrument. No 518 (Regulation 16).

While UNHCR would like to see authorities have a more liberal
approach to the issue of "family formation”, "customary
marriage” and de facto couples, and couples engaged to be
married, we tend to be not very optimistic as regards the possible
broader definition of the family, or even of a broader application
of the concept of dependent relatives.

However, in Ireland, we would hope that the new Immigration,
Residence and Protection Bill will alow clarification of what
can be accepted as a valid marriage in Ireland, as well as the
status of a reunited couple who subsequently divorce.

We would further hope that flexible criteria be adopted as
regards proof of family relationship for refugees, alowing
aternative means of proof where the necessary documentary
evidence is simply not available. And we would also hope that
the provisions continue to be applicable to beneficiaries of
subsidiary protection.

In the current context, our other main hopes are more of a
procedural nature, particularly with possibilities created by the
introduction of a Single Procedure in determining who is a
refugee.

UNHCR has also consistently promoted the adoption of a
derivative refugee status for reunited family members, as a
number of family reunification cases now pending concern
individuals who are aready in Ireland and who are related to a
refugee recognized here. The adoption of such a system would in
practice cut down a proportion of the number of family
reunification applications awaiting afinal decision.

Another important measure that could shorten significantly the
current length of this procedure would be to end the visa
application procedure that follows a successful family
reunification authorization. We would recommend that a
successful application automatically lead to agrant of avisa.

Finally, we would hope that in the next few years the Irish State
could take over from UNHCR the responsibility to provide
material assistance to those persons who prove that they do not
have enough means to pay the costs involved in family
reunification, such as flights and other related costs.

UNHCR Representation in Ireland
November 2007
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Writing about Refugees: A competition for Aspiring
Journalists

The Jesuit Refugee Service (JRS) Europe is launching a
competition for student journalists, giving them an
opportunity to highlight the challenges facing refugees and
asylum seekers trying to access asylum in Europe. The
competition is open to students, or recent graduates, from any
institute of higher education in one of the forty-three member
states of the Council of Europe. Articles should not exceed
1200 words on the theme: ‘Access to Asylum’.

The authors of the three best articles will be invited to
Brussels to attend a prize giving ceremony in the European
Parliament and meet members of the jury who are all
experienced journalists in this area. The overal winner will
be invited to a refugee camp in Malawi as the guest of JRS
Southern Africa, where he or she will meet refugees,
representatives of NGOs and local media

The competition is supported by the European Council for
Refugees and Exiles (ECRE), the International Federation of
Journalists (IFJ) and MediaWise.

Further information and application forms are available on
the JRS Europe website, www.jrseurope.org. Links to other
organisations working with refugees and asylum seekers can
also be found on the website. The deadline for entries is 22

February 2008.

Update on the Immigration, Residence and
Protection Bill

In answer to a query from The Researcher the Department of
Justice, Equality and Law Reform issued the following
response:

“The Immigration, Residence and Protection Bill 2007 was
published and initiated in the Seanad on 25 April 2007. The
current Government, as part of its agreed Programme for
Government, committed itself to reviewing the Bill and
accordingly the Bill was not restored to the Order Paper of
the Seanad. However, The Minister intends to bring forward
a proposal to Government seeking approval for the
publication of a new Bill, incorporating the substance of the
published Bill, during this Déil Session.”

thttp://www.unhcr.org/protect/PROTECTION/47302b6c2. pdf,

ELENA' COURSE ON THE LAW OF REFUGEE
STATUS, SUBSIDIARY PROTECTION AND NON-
REFOULEMENT

6-9 September 2007, Budapest, Hungary

Sheila McGovern,
RLS Solicitor

In opening the conference the representative from ECRE?
stated that the number of asylum seekers arriving into the EU
has halved since 2001 and is at its lowest level since 1998.
The restrictive policies adopted by the Member States, in
terms of the ability to physicaly enter the EU and the
interpretation of the definition of a refugee in refugee status
determination processes, represent key factors underlying this
drop in numbers.

Professor Hathaway’s presentation was on the general Law
of Refugee Status. This was his last Elena course on the
Refugee Definition. He is to take up the post of Dean of the
Law School at Melbourne University in Australia. Among the
key issues he raised were the following:

e He emphasised the importance of recognising the
Geneva Convention as a living instrument, quoting from
Sepet and Bulbul® “It is... plain that the Convention must
be seen as a living instrument in the sense that while its
meaning does not change over time, its application will.
| would agree with the observations that unless it is seen
as a living thing, adopted by civilised countries for a
humanitarian end which is constant in motive but
mutable in form, the Convention will eventually become
an anachronism.”

¢ In going through the various elements of the definition of
a refugee (what are sometimes referred to as the
“Hathaway Hurdles™) Hathaway emphasised the danger
in adopting an holistic approach to Article 1 of the
Convention as opposed to a step by step approach.® If
you simply adopt a bald approach asking “Is X a refugee
or not?” this may result in ignoring al the various

L ELENA, the European Legal Network on Asylum, is a forum for
legal practitioners who aim to promote the highest human rights
standards for the treatment of refugees, asylum seekers and other
persons in need of international protection in their daily counselling
and counselling and advocacy work. The work of ELENA is
coordinated by the Legal Officer in the ECRE Secretariat.

2 The European Council on Refugees and Exiles (ECRE) is an
organisation established in 1974 for cooperation between 76 NGOs
concerned with refugees. Its principal objective is to promote
through joint analysis, research and information exchange a humane
and generous asylum policy throughout Europe.

% Sepet and Bulbul v SSHD [2003] UKHL 15 (UK House of Lords,
March 20, 2003)

4 Alienage, Genuine Risk, Being Persecuted, Nexus, Cessation and
Exclusion

® Svazas v SSHD [2002} EWCA Civ 74 (Eng. C.A. Jan 31 2002 per
Sedley J) “Experience shows that adjudicators and tribunals give
better reasoned and more lucid decisions if they go step by step,
rather than follow a recital of the facts and arguments with a single
laconic statement which others then have to unpack, deducing or
guessing at its elements rather than reading them off the page.”
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elements of the definition and the integrity of the
definition itself.

e Hathaway is of the opinion that the Qualification
Directive®, in setting minimum standards, has forced
Member States to accept a specific interpretation of the
treaty, such as the recognition of non-State agents of
persecution. Elements of the Directive such as this are to
be welcomed. However, he emphasised that the
Directive in general represents a “floor” not a “ceiling”.
He fears, as many others do, that there will be a gross
overuse of Subsidiary Protection for people who should
in fact be getting refugee status.

e Hathaway expressed concerns with “country of first
arrival rules”’ citing from a US case; Arout Melkonian v
AG: “This court has previously held that a refugee need
not seek asylum in the first place where he
arrives...Rather, it is “quite reasonable” for an
individual fleeing persecution “to seek a new homeland
that is insulated from the instability [of his home
country] and that offers more promising economic
opportunity...[We have previously held that} we do not
find it inconsistent with a claimed fear of persecution
that a refugee after he flees his homeland goes to a
gountry where he believes his opportunities will be best.”

e Art 5(1) of the Qualification Directive provides that “A
well-founded fear of being persecuted....may be based on
events which have taken place since the applicant left the
country of origin.” In such cases of refugees “sur place”,
Hathaway referred to the jurisprudential split among the
courts internationally when assessing whether someone’s
actions undertaken in the host country which give rise to
the risk of returning them should entitle them to refugee
status. Countries such as New Zealand believe that an
element of good faith on the part of the individual is
needed whereas in the UK the element of good/bad faith
is not taken into account — what is considered is whether
or not the asylum seekers actions have given rise to a
risk of returning them.® Hathaway is of the view that
there should be no “good faith” requirement and if a
government in a country of origin, for example, is
paranoid enough to persecute an individua because of
his/her actions then surrogate protection should be given
to him/her.

® Council Directive 2004/83/EC of 29 April 2004 on minimum
standards for the qualification and status of third country nationals
or stateless persons as refugees or as persons who otherwise need
international protection and the content of the protection granted L
304/12 Official Journal of the EU 30.09.2004

" In the Irish asylum process, when assessing the credibility of an
applicant, section 11 B of the Refugee Act 1996 is frequently relied
on by decision-makers in practice; ie “Whether the applicant has
provided a reasonable explanation to substantiate his or her claim
that the State is the first safe country in which he or she has arrived
since departing from his or her country of origin or habitual
residence.”

8 Arout Melkonian v Attorney General, 2003 US App Lexis 3825
(USCA9, Mar 4, 2003)

° Danian v SSHD [1999] INLR 533 (Eng CA, Oct 28 1999) and
Mima V Mohammed, {2000] FCA 576 (Aus. Full Fed Ct, May 5
2000)

e In discussing the element of “genuine risk,” Hathaway
advocated his well-known view that “well-founded fear”
is purely an objective issue and should not involve a
state of mind/subjective assessment (see 2005 Michigan
Guidelines on Well-founded Fear'?).

e According to the Quadlification Directive (Art 4(5))
aspects of the asylum seeker’s statements which are not
supported by documentary or other evidence will not
need confirmation when a number of conditions are met.
Among these conditions is the requirement that the
asylum seeker should apply for international protection
“at the earliest possible time” (Art 4.5 (d)). Hathaway
believes that this provision should be struck down.

e Whilst acknowledging the difficulty faced by decision-
makers in assessing credibility, Hathaway states that a
myriad of factors may explain why applicants appear to
lack credibility, citing inter diaMimav SLGB. ™

e “Persecution = Serious Harm and the Failure of State
Protection.”? Authorities in some countries accept that
the link/nexus to one of the five grounds* may be to the
former element of persecution (i.e. serious harm) or the
latter (failure of state protection). However the American
view, shared by many countries, is that the nexus must
be to the former element, ie one must prove that the
persecutor possessed the requisite motive on one of the
five grounds.* In the case of Chen Shi Ha'® the
Australian courts held that no element of personal
animus is needed. (see Michigan Guidelines on Nexus to
a Convention Ground 2001)

o |n assessing what are acts of persecution Article 9(1) and
9(2) of the Quadlification Directive suggest looking at
European Human Rights Law. Hathaway was very
critical of this aspect of the Directive believing that
International Human Rights Law should not have been
displaced by Regional law in the Directive. He suggested
that it was both arrogant and parochial on the part of the
Member States to limit this reference to European
Human Rights Law and not International Human Rights
Law. There is an assumption that Regiona (European)
law is more advanced than International Treaties. In
some cases it is better but not in al. He cited as an
example, the concept of “economic and socia vaues”

10 «The Michigan Guidelines on Well-Founded Fear” [2005] 26 (2)
Mich JIntl L. 493 at paras 3-4

1 «Many factors may explain why applicants present with the
appearance of poor credibility. These include mistrust of the
authority, defects in perception and memory; cultural differences;
the effects of fear; the effects of physical and psychological trauma;
communication and trandation deficiencies; poor experience
elsewhere with government officials; and a belief that the interests
of the applicants or their children may be advanced by saying what
they believe officials want to hear” - MIMA v SLGB, 2004 HCA 32
(Aus HC June 17, 2004, per Kirby J)

12 |dam and Shah v SSHD [1999] 2 All ER 545, per Lord Hoffman
(UK House of Lords, Mar 25 1999)

1% Race, Religion, Nationality, Membership of a Particular Social
Group or Political Opinion

4 Elias Zacharias

1% Chen Shi Hai v MIMA (2000) 170 ALR 553 (Aus High Ct, Apr
13 2000)



which in European Human Rights Law is not as evolved
asin International Human Rights law.

e Protection is in place if the risk falls below the well-
founded fear standard (i.e. real chance, reasonable
likelihood/possibility). Hathaway holds the view that the
Horvath'® decision in the UK represents an extremely
low point in the area of refugee law. The Horvath
approach has now, regrettably, been adopted in Article
7(2) of the Qualification Directive’ The words
“effective” and “has access” need to be given a broad
interpretation. Hathaway holds the view that the right
standard is to be found in “MIMA ex parte Miah”.*® He
believes that if we adopt a formalistic approach as
advocated in Horvath as opposed to one based on
“gffective protection” it will lead to disastrous
consequences for refugee law.

e Hathaway decries the acceptance in Article 7 of the
Qualifications Directive that a“State” can include parties
or organisations, including international organisations,
which are not accountable to international law. He
advocates the approach adopted in the Gardi™® decision
which states that the protection has to be provided by an
entity which is capable of granting nationality.

e In discussing the concept of Internal Protection
Alternative (IPA), Hathaway noted that both the EU and
UNHCR believe that assessing IPA is part of the well-
founded-fear inquiry and not part of the latter wording of
Article 1 “unable or unwilling to avail himsdf of the
protection of that country.” The UNHCR approach
requires that absence of risk be shown. Hathaway is of

18 Horvath V SSHD, 2000 3 All E.R. 577 (UK House of Lords) per
Lord Hope (majority opinion) “If there is a sufficiency of protection
available to them in {their own] state then there should be no
obligation on another state to afford a surrogate protection. The
per secution with which the Convention is concerned is a persecution
which is not countered by a sufficient protection....There must be in
place a system of domestic protection and machinery for the
detection, prosecution and punishment of [human rights
abuse] ...more importantly there must be an ability and a readiness
to operate that machinery. But precisely where the line is drawn
beyond that generality is necessarily a matter of the circumstances
of each particular case.”

7 Art 7(2) of the Qualification Directive provides that “Protection is
generally provided when the actors mentioned in paragraph 1 take
reasonable steps to prevent the persecution or suffering of serious
harm, inter alia by operating an effective legal system for the
detection, prosecution and punishment of acts constituting
persecution or serious harm and the applicant has access to such
protection.” (emphasis added)

8 Re MIMA, ex parte Miah, [2001] HCA 22 (Aus. High Ct, May 3,
2001) “Whatever the law provides and the officials attempt, if the
country is unable, as a matter of fact, to afford protection, the fear
of an applicant may be classified as well-founded and the
conclusions may be reached that “protection is unavailable” in the
person’s country of nationality.”

¥ Gardi v SSHD, [2002] 1 WLR 2755 (Eng C.A May 24, 2002)
“The reference in Art 1(A) (2) is to an asylum seeker being unable
or unwilling to avail himself ‘of the protection of that country’ a
reference to the earlier phrase ‘the country of his nationality.” That
does seem to imply that the protection has to be that of an entity
which is capable of granting nationality to a person in a form
recognised internationally.”

the view that if you root the inquiry, as he believes
should be done, in the last clause you have to show, not
only the absence of risk but also that affirmative
protection is available in the alternative place. He
believes that the “reasonableness” test in relation to |PA
tends to lead to arbitrariness and ad-hoc decision-
making. He deplores the decision in the House of Lords
case of Januzi®® (See Michigan Guidelines on IPAZ).

e Hathaway indicated that the notion of “Politics” is
controversial nowadays and that the authorities are
pulling back, more and more, on the definition of what
congtitutes Political Opinion in Article 1 of the
Convention (see Vnay v Mimia)%.

e Today the dominant approach to the concept of
“Membership of a Particular Social Group” is based on
Ejusdem Generis, qualified by the social perception test.
While Art 10 (1) (d) of the Qualification Directive
appears to require both tests to be satisfied® Hathaway
referred to the House of Lords decision in the case of
Fornah* where he saysit is clear that only one test needs
to be satisfied.

¢ In relation to the Cessation of refugee status Hathaway
noted that, as a refugee, there is a right to surrogate
protection only for the duration of the risk. However,
where it is found that there is a change in the country of
origin, that change must be truly fundamental, enduring
and must not simply eradicate the well-founded fear of
being persecuted if the cessation clause is to be invoked.
The change must lead to a restoration of protection.
Hathaway remarked that the cessation clause dealing
with change of circumstances in the country of origin is
being increasingly relied upon. The Qualifications
Directive (Article 11.€) requires merely that the
circumstances in connection with which an individual
has been recognised as a refugee have ceased to exist.
The UNHCR Guidelines on International Protection on

2 Januzi and Hamid v SSHD, [2006] UKHL 5 (UK HL Feb 15,
2006, cited with approval in AA v SSHD [2006] EWCA Civ 401
(Eng CA Apr 12 2006) “It would be strange if the accident of
persecution were to entite him to escape, not only
from....persecution, but also from the deprivation to which his home
country is subject.”

2 International Refugee Law: The Michigan Guidelines on the
Internal Protection Alternative

2 \/nay v Mimia, 2005 FCAFC 96 (Aus. FFC, May 13, 2005) “It is
not necessary in this case to attempt a comprehensive definition of
what constitutes “political opinion” within the meaning of the
Convention. It is clearly not limited to party politics in the sense that
expression is understood in a parliamentary democracy. It is
probably narrower that the usage of the word in connection with the
science of politics where it may extend to almost every aspect of
society.”

2 Article 10 (1) (d) “A group shall be considered to form a
particular social group where in particular: members of that group
share an innate characteristic or a common background that cannot
be changed or share a characteristic or belief that it so fundamental
to identity or conscience that a person should not be forced to
renounce it; and that group has a distinct identity in the relevant
country because it is perceived as being different by surrounding
society.” (emphasis added)

2 SSHD v K; Fornah V SSHD [2006] UKHL 46, 18 October 2006



Cessation of Refugee Status® Feb 10 2003) require
restoration of affirmative protection.

e On the subject of “Exclusion” (Art 1(F)) Hathaway cites
the case of Cabrera® wherein it is clearly stated that a
decision-maker is not required to make a determination
on both inclusion and exclusion. Hathaway notes that
there has been an evolution of the Art 1 F(c) clause to
cover terrorist groups, vigilantes, militias etc, citing the
case of Pushpanathan.?’

Alice Edward’s® Presentation focused primarily on the
scope and content of the principle of non-refoulement. One of
the Irish delegates attending the conference indicated that we
can expect the notion of non-refoulement to be expanded
upon in forthcoming legislation herein Ireland.

The key provisions discussed by Edwards were the
following:

e ART 33 OF 1951 Geneva Convention: Article 33(1)
provides that “No Contracting Sate shall expel or
return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social
group or political opinion.” Non-refoulement is a
principle of customary international law. In discussing
who is bound by this article Edwards stated that an act
of refoulement undertaken by a private air carrier or
transit official acting pursuant to statutory authority
will engage the responsibilities of the State
concerned.” She emphasised that State responsibility is
jurisdiction-based. Consequently, the State is subject to
the obligation of non-refoulement in its territories as
well asin any other location where it exercises effective
control or where its actions otherwise affect the
individual concerned. Art 33(1) protects refugees and
asylum-seekers pending a determination of their claim.
It does not generally apply to rejected or failed asylum
seekers. The fundamental nature of the principle
requires that both direct® and indirect® refoulement are

% UNHCR Guidelines on International Protection, No 3:Cessation
of Refugee Status, Feb 10 2003

% Cabrerav MCI, 1998 Fed Ct Appeal Lexis 350 (Can FCA Dec 23
1998). “Whatever merit there might otherwise be to the claim, if the
exclusion (clause) applies, the claimant simply cannot be a
Convention Refugee...While in certain circumstances it might be
desirable to make a determination on both inclusion and exclusion,
inlaw it isnot required to do so”.

2 «The purpose of Article 1 F (c) can be characterised in the
following terms: to exclude those individuals responsible for
serious, sustained or systemic violations of fundamental human
rights which amount to persecution in a non-war setting.”
Pushpanathan v Minister of Citizenship and Immigration, 1998 Can
Sup Ct Lexis 29 (Can SC June 4 1998)

% Alice Edwards is a lecturer in law from the University of
Nottingham, UK

® see “The Scope and Content of the Principle of Non-
Refoulement”, by E. Lauterpacht and D. Bethlemhem in Feller, Turk
and Nicholson (eds, Refugee Protection in International law,
Cambridge University Press, 2003, p 110)

% Direct refoulement= return to territories where individual faces
risk of threats to life or freedom; usually country of origin but not
necessarily

prohibited. In relation to Safe Third Countries a proper
assessment that the third country would not expose the
individual to risk of subsequent removal to an unsafe
country should be carried out in order to fulfil
obligations under Art 33(1) (see Razgar v UK*). Asthe
threat to life or freedom must be linked to one of the
five grounds® those fleeing generaised violence are
not under the 1951 Convention. Progressively the
position at international law is that persons who cannot
be removed ought to be granted subsidiary or
complementary forms of protection. *

e Under Art 33(2) the benefit of the non-refoulement
principle cannot be claimed by a refugee of whom there
are reasonable grounds for regarding as a danger to the
security of the country in which he or she is or who
having been convicted by a final judgment of a
particularly serious crime, constitutes a danger to the
community of that country. If the conduct of an
individual is insufficiently grave to exclude him/her
under Art 1(F) it is unlikely to satisfy the higher
threshold in Art 33(2).*° The scope of Art 33(2) (unlike
Art 1(F) C) means that it appliesin either the country of
refuge or elsewhere, ie there are no time or place limits.

e ART 3 of UNCAT®: “No State Party shall expel, return
(“refouler ”) or extradite a person to another Sate
where there are substantial grounds for believing that
he would be in danger of being subjected to torture.”
Protection in the case of this article extends to any
person. It includes, therefore, rejected asylum-seekers
and irregular migrants not applying for asylum. Torture
is defined in Art 1 of UNCAT. It does not include
cruel, inhuman or degrading trestment. Art 3 is an
absolute obligation. It is wider than Art 33 of the
Geneva Convention as there are no exceptions,
reservations or derogationsin respect of Article 3.%

e ARTICLE 7 OF ICCPR®: “No-one shall be subjected to
torture or to cruel, inhuman or degrading treatment or
punishment. In particular no one shall be subjected
without his free consent to medical or scientific
experimentation.” Like Art 3 of the UNCAT, Article 7
of the ICCPR is an absolute prohibition (no exceptions,
derogations, etc.) It is wider in scope than Art 3 of the
UNCAT in respect of the harm it protects against —

3L |ndirect refoulement = return to any territory where the individual
is at risk of onward refoulement such as secondary transfers, or
deprivation of economic or social rights that may lead to return or
onward movement

%2 Razgar v SSHD (2004) UKHL 27

3 «on account of race, religion, nationality, membership of a
particular social group or political opinion.”

* See EXCOM Conclusion no 103 (XLVI1) 2005

% See L auterpacht and Bethlehem, pg 129, suprafn 29

% United Nations Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
3“The nature of the activities in which the person concerned
engaged cannot be a material consideration when making a
determination under Article 3 of the Convention”- Paez v
Sweden, 39/1996, para14.5

% United Nations International Covenant on Civil and
Political Rights



including cruel, inhuman and degrading treatment or
punishment. The Human Rights Committee has
included female genital mutilation,® forced marriage,
domestic violence, sexua violence and rape,
clandestine  abortion, forced abortion, forced
sterilisation, psychological violence of family members
and the death row phenomenon.®

e ART 3 OF ECHR: “No-one shall be subjected to torture
or to inhuman or degrading treatment or punishment.”
It is an absolute prohibition with no exceptions for
national security or other grounds.*" It includes indirect
or chain refoulement.”? Various case-law was cited in
assessing what congtitutes torture or inhuman or
degrading treatment or punishment.”® In certain cases, it
provides protection to individuals who may have been
excluded from refugee status under Art 1F of the
Geneva convention. Current challenges relate to the
fact that certain governments hold the view that there
ought to be an exception for national security reasons
akin to that in Art 33(2) of the 1951 Refugee
Conviption — see Ramzy v Netherlands and Saadi v
Italy.

e EU QUALIFICATIONS DIRECTIVE: ART 21 (2) of
the Directive provides that “Where not prohibited by
international obligations...Member States may refoule
a refugee, whether formally recognised or not, when (a)
there are reasonable grounds for considering him or
her as a danger to the security of the Member Sate in
which he or she is present; or (b) he or she, having
been convicted by a final judgment of a particularly
serious crime, constitutes a danger to the community of
that Member State”. The recitals to the Directive® state
that “The notion of national security and public order
also covers cases in which a third country national
belongs to an association which supports international
terrorism or supports such an association.” UNHCR
has argued for a restrictive interpretation of national
security — including an assessment of the structure,
purpose, activities and methods of association, the role
of the individua and nature of the risk posed and
individual assessment.*® Exceptions would not apply to
the death penalty or torture in line with international
and European Human Rights Law. However,
exceptions may apply to Art 15 (c) on return to

¥ HRC GC No 28/2000

“OKindler v Canada 470/1991; NG v Canada

! see Soering v UK (1989) and Chahal v UK 1996

42 See T.I v UK, Admiss. Dec 7 Mar 2000 Appl No 43844/98
p15

“ See Irdand v UK 1978, Death Row Phenomenon
(Soering). HIV/AIDS sufferersin critical stage of illness (see
D v UK 1997 and House of Lords in N(FC) 2005) and denial
of basic economic rights (Limuela, Tesema and Adam v
SSHD 2005 UKHL 66)

44 See Ramzy v Netherlands 2006 (Appl No 25424/05) and
Saadi v Italy (Appl No 37201/06)

“ Recital 28

4 See Annotated Comments on EU Qualifications Directive
—OJL 304/12, 30.09.2004

indiscriminate violence unless it amounts to torture or
obligations under International Human Rights Law (Art
45, 1949 Geneva Convention on Protection of Civilians
in Time of War).

Overal the conference was “Nagyon Jo” as they’d say in
Hungarian/Magyar (ie very good) - an informative and
enjoyable conference - particularly enhanced, | might add, by
great company, steaming bowls of paprika-spiced goulash,
tokaj wine, ‘gypsy music’, a luxuriating dip in the Szechenyi
sulphur baths and much perambulation among the breath-
taking architecture that makes up the city of “Buda” and
“Pﬁ.”

I @



Elena Course on the Law of Refugee Status -

by lan Whelan, BL

Budapest was the venue for the recent European Lega
Network on Asylum (ELENA) course on the Law of Refugee
Status, Subsidiary Protection and Non-Refoulement, which
ran over three days from the 6" to the 9" of September, 2007.
The course examined refugee law in relation to current
jurisprudence and asylum developments in Europe, including
the impact of the recently adopted EC Qualification
Directive. It was dedicated to the study of the main articles of
the 1951 Geneva Convention relating to the status of refugees
and relevant human rights treaties. Participants from 29
different countries arrived in the Hungarian capital for what
promised to be both an entertaining and an educational
weekend and once again there was an interesting blend of
participants in attendance. The event once again provided
those in attendance with a unique opportunity to discuss,
contrast and compare the various asylum systems in
operation in arange of jurisdictions worldwide.

Ireland was again well represented with 24 participants in
attendance from both the public and private sector. Many of
those present were no doubt attracted by the attendance of
Professor James Hathaway, who was spesking at his 18"
ELENA course. Professor Hathaway has lectured on ELENA
courses since 1992, and Budapest marked his final ELENA
appearance prior to his departure from his post in the
University of Michigan’s Law School and his taking up the
post of Dean of the law faculty at the University of
Melbourne, where he intends “to move Melbourne into the
ranks of the very finest public law schoolsin the world.”

Professor Hathaway opened the course with an introduction
to the 1951 UN Convention Relating to the Status of
Refugees, as completed by the 1967 Protocol, and the
definition of refugee contained therein. The Professor
presented analyses of all of the aspects of the refugee
definition and the manner in which they are applied and
should be applied. His delivery featured extensive reference
to Canadian, English, Australian, New Zealand, and US case
law, as well as to the provisions of The European Union’s
Qualification Directive. Professor Hathaway presented an
interesting argument as to why the assessment of a “well-
founded fear” of being persecuted should not, in his view
comprise any evaluation of an individual applicant’s state of
mind but should be solely an objective test with no subjective
element. His line of argument on this point is documented in
“The Michigan Guidelines on Well-Founded Fear”, which is
freely available on www.refugeecaselaw.org. Most
participants were enthralled by Professor Hathaway’s open
offer to attend free of charge to argue this point before the
Supreme Court of any country in an effort to finally dispel
the notion that the assessment of the well-foundedness of an
asylum applicant’s fear of persecution has any subjective
element.

There was analysis of the topic of “persecution” and of what,
in the absence of an accepted definition of persecution, in fact

constitutes “being persecuted” for the purposes of the 1951
Convention. The issues of the cessation of refugee status and
exclusion from refugee status were discussed at length, and |
was most interested in the case law on the issues of the
cessation of the refugee status of refugees in circumstances
where they voluntarily re-establish themselves in their
country of origin, or whose country of origin undergoes some
fundamental and enduring change which renders the grant of
refugee status unnecessary. The case law discussed in this
regard included Arguello-Garcia v. Canada (Minister of
Employment and Immigration) (1993) 70 F.T.R. 1 (F.C.T.D.)
and Abarajithan v. Canada (1992) FCJ 54 (Can, FC, Jan. 28,
1992).

The case of Pushpanathan v. Canada (Minister of Citizenship
and Immigration) [1998] 1 SC.R. 982 was discussed in
relation to the issue of exclusion. In Pushpanathan, the
appellant challenged the reection of his application for
refugee status due to a finding that he was not a Convention
Refugee because he was excluded by Art 1F(c) of the
Convention, which provides that the Convention does not
apply to a person who "has been guilty of acts contrary to the
purposes and principles of the United Nations." The Supreme
Court of Canada found that a serious non-political crime such
as drug trafficking should not be included in Art 1F(c) as
there was no clear indication that the internationa
community recognises drug trafficking as a sufficiently
serious and sustained violation of fundamental human rights
as to amount to persecution, either through a specific
designation as an act contrary to the purposes and principles
of the United Nations or through international instruments
which otherwise indicate that trafficking is a serious violation
of fundamental human rights. | found this case to be
particularly interesting and was led to wonder if a court in
this, or indeed some other jurisdiction, would make a similar
finding were asimilar case to arise today.

The remainder of the course was taught by Alice Edwards,
lecturer in law at the University of Nottingham, and
concentrated on a discussion of the principle of non-
refoulement and the exceptions thereto, subsidiary forms of
protection, and non-refoulement in Europe, in particular the
EC Quadlification Directive. There was also some discussion
of non-refoulement and other instruments of internationa
human rights law, including the UN Convention against
Torture, and the International Covenant on Civil and Political
Rights. Participants were provided with a copy of an opinion
on “The Scope and Content of the Principle of Non-
Refoulement” by Elihu Lauterpacht and Daniel Bethlehem;
this  opinion is adso freey available  on

and participants were encouraged to interact with one another
in discussion of the issues arising therein. Although
interesting and informative, the lecture was not as thought
provoking as what had preceded it.

The European Council on Refugees and Exiles (ECRE) made
available in printed form some of its research into the
operation of the Dublin Il Regulation. The Regulation, which
has as its goal the prevention of “asylum shopping” between
Member States by ensuring that an asylum seeker may only
claim asylum in one EU State, has been the subject of much
criticism from many quarters as its operation results in
obvious injustices to the individual asylum applicant.


http://www.refugeecaselaw.org
http://www.refugeelawreader.org

Although EU States are endeavouring to harmonise their
asylum systems, conditions for granting refugee status still
vary hugely from one country to another, with some granting
protection to almost 50 per cent of applicants and others to
less than 1 per cent. Furthemore, severa States operate
policies of arbitrary detention of asylum seekers, provide
little or no access to socia assistance and medical treatment
and provide for the “fast-tracking” of asylum applications
with the applicant being detained in an asylum camp in a
remote area of the Member State with little or no access to
legal representation. In addition, an asylum seeker’s file can
often be closed by a particular Member State in
circumstances where the applicant has moved out of the
jurisdiction of that Member State, and upon the applicant
being transferred back to the Member State where he/she first
applied, that Member State often refuses to re-open it. The
Regulation also fails to recognise that asylum seekers often
travel to a particular Member State in order to be reunited
with a family member(s) and that the Regulation in its
operation often infringes upon the family rights of these
individuals as it only provides for family reunification in
certain prescribed circumstances. ECRE, through its member
agencies across Europe, has collected over 50 case studies
demonstrating the devastating impact of the Dublin system
on individual lives. These testimonies will be presented in a
dossier to the European Commission in order to help inform
its current review of the Dublin regulation. ECRE has aso
identified ten key recommendations for immediate reform to
ensure that all asylum seekers in Europe receive a fair
hearing. In the longer term, ECRE believes that the Dublin
system needs to be replaced with an aternative system
enabling Europe to better share its responsibility to protect
refugees.

The course was once again expertly organised by ECRE and
closed with a presentation to Professor Hathaway as a mark
of appreciation for his extensive contribution to ELENA over
the past 15 years. Information regarding ECRE and ELENA

Country of Origin Information and Women

Asylum Aid have published a guide on researching gender and
persecution in the context of asylum and human rights claims.

Ecoi.net states that the guide "Country of Origin Information and
Women: Researching gender and persecution in the context of
asylum and human rights claims" is aimed at a mixed audience
of legal representatives, COl researchers, information
professionals and volunteers involved with supporting women
asylum seekers.

The guide provides structured information and guidance on
approaching research, rather than legal matters, in a woman’s
case. It covers: what COIl is and how it is used within the
determination process; the difficulties women experience in
substantiating their claim; types of gender related harm and their
impact on women and strategies for researching COI specific to
a client’s individua circumstances; FGM; honour crimes,
domestic violence; trafficking; rape and sexual violence.

The report can be accessed at:

- o, asyiumeid org. uk/ataffiTespublicali ond68/Cauniry

of Origin Information and Women.pdh

Recent Developmentsin Refugee and
Immigration Law

COIl v The Minister for Justice, Equality and Law
Reform, Unreported, McGovern J., 2" March 2007

JUDICIAL REVIEW — CERTIORARI - S.17(7) REFUGEE
ACT 1996 — MINISTER’S DISCRETION TO ALLOW A
FRESH ASYLUM  APPLICATION - ANXIOUS
SCRUTINY — CONSISTENCY OF DECISION-MAKING

Facts

The Applicant claimed asylum on the basis of a claimed fear of
persecution in his (undisclosed) country of origin because of his
race and political opinion. The Applicant was refused by the
Commissioner and Tribunal. The Tribunal, however,
recommended that the Applicant’s sister-in-law be declared a
refugee. The Applicant sought the Minister’s consent pursuant to
section 17(7) of the Refugee Act, 1996, as amended, to alow
him to make a fresh application for asylum. The fresh evidence
cited by the Applicant was the fact that the Tribunal made a
decision in favour of the applicant’s sister-in-law. The Minister
refused this request, stating that “it was decided that the new
evidence submitted does not significantly add to the likelihood
of the applicant qualifying for asylum on the totality of the
evidence aready available and considered.” The Applicant
challenged this refusal by way of judicia review, claiming (a)
that the Minister had erred in law in the test to be applied and (b)
that the Minister acted in denial of his constitutiona right to the
equality of treatment within the asylum process.

Held by McGovern J. in granting the relief sought, and holding
that the Minister acted unlawfully in refusing his consent to the
s. 17(7) application, (a) that in applying the test he did the
Minister erred in holding that the comparisons between the
applicant’s case and that of his sister were not relevant, and that
the Minister’s statement was arbitrary and (b) that the refusal of
the Minister to consent under s. 17(7) was adenia of justice and
fairness to the applicant who should be entitled to go to the
relevant bodies established under the asylum legislation and who
should be entitled to make a further application in light of the
fact that his sister-in-law had been successful in her application
on, essentialy, the same facts. That since the right of an
applicant to a new hearing is dependent on obtaining the
Minister’s consent, the Minister is obliged to act fairly and in
accordance with the principles of natural justice.

Obiter

That the test of anxious scrutiny is one which the courts should
use as well as the O’Keefe principles. That cases might
legitimately fal to be reviewed where there is a manifest error
disclosing a reasonable possibility that on the facts the original
decision was wrong.

Cases Cited

Ladd v Marshall [1954] 1 WLR 1489

R v Home Secretary Ex Parte Onibiyo [1996] QB 768

Kingloo Chia [2006] 201 JR

O’Keefe v An Bord Pleanala

Fasakin v RAT and Anor; Unreported, O’Leary J., 21% December
2005

Shirazi v Secretary of Sate [2004] INLR 92

Atanasov v RAT and Ors, Supreme Court, 26 July 2006

Dikilu v Minister and Anor, 2™ July 2003

Sate (Keegan) v Stardust Victims Compensation Tribunal [1986] IR
642
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NN v Refugee Appeals Tribunal and Ors, High Court,
McGovern J., 28" June 2007

JUDICIAL REVIEW - CERTIORARI - REFUGEE
APPEALS TRIBUNAL — COUNTRY OF ORIGIN — S
13(6) REFUGEE ACT 1996 — REOPENING OF MATTERS
BY TRIBUNAL PREVIOUSLY DTGERMINED BY THE
COMMISSIONER - S. 16(6) REFUGEE ACT 1996

Facts

The Applicant claimed to be from Zimbabwe, and that she
would be persecuted if returned there because she is a
member of a group opposed to the ruling Mugabe regime.
The RAC dealt with the Applicant’s case on the basis that she
was from Zimbabwe, but rejected her claim on credibility
grounds. On appeal (which was on the papers only), the RAT
dealt with the Applicant’s case on the basis that she was from
South Africa, and found against her. The Applicant had been
granted leave to seek judicia review, claiming it was in
breach of fair procedures for her to be failed on one issue,
succeed on a second, and subsequently have the matter she
was successful on reopened and held against her without her
being put on notice.

Held by McGovern J in granting the relief sought and
quashing the Tribunal’s decision, that basic fairness requires
that an appellant be informed that she would have to deal
with the issue, that it was unjust to deprive the Applicant of
the opportunity to make an argument on an issue that had
been deemed to be fundamental by the Tribuna when the
issue had aready been resolved in the Applicant’s favour by
the Commissioner, and that it had been open to the RAT
under s. 16(6) Refugee Act 1996 to request the
Commissioner to make further enquiries, but that there was
no evidence that the Tribunal had done so.

Cases

Nwole v Minister for Justice [2004] 1 IEHC 408

Dada v Minister for Justice, Unreported, High Court, Peart
J., 31% January 2006

Salu v Minister for Justice, Unreported, High Court, Feeney
J., 19" December 2006

AN and Orsv The Minister for Justice and Anor .,
Supreme Court, 18" October 2007

JUDICIAL REVIEW - APPEAL - POINT OF LAW OF
EXCEPTIONAL PUBLIC IMPORTANCE — DEPORTATION —
INCLUSION OF CHILDREN IN PARENT’S ASYLUM
APPLICATION - S. 3(2)(F) IMMIGRATION ACT 1999 -
FAMILY UNITY — UNHCR HANDBOOK

Facts

The appellants, the children of the first-named Applicant, had
challenged the Minister’s decision to deport them on the basis
that their designation as failed asylum seekers was wrong in
law as they had not in fact applied for asylum or received
lawful refusals of refugee status. The parent applicant’s
asylum application was in her name alone. There was no
mention of the children in the Commissioner’s refusa
determination.  Similarly, there was no mention of the
children in the decision of the Refugee Appeals Authority.
The Minister, however, proposed to, and then in fact issued

deportation orders against the parent applicant and the
children.

On 5" November 2005, Finlay-Geoghegan J. granted the
applicants leave to seek judicia review on the ground that the
deportation orders relating to the children applicants were
invalid in that the children were not people whose
applications for asylum had been refused by the Minister
within the meaning of s. 3(2)(f) Immigration Act 1999. The
Applicants were subsequently refused the relief of certiorari
sought, and appealed that decision to the Supreme Court on a
point of law of exceptional public importance.

Held by Fennelly J, Denham, Geoghegan and Kearns JJ.
concurring, in allowing the appeal, setting aside the judgment
of the High Court, and making an order of certiorari quashing
the children’s deportation orders, that there was no record of
any decision refusing any asylum applications on behalf of
the children appellants, that such a refusal was a fundamental
prerequisite to the Minister’s power pursuant to s. 3(2)(f)
Immigration Act 1999.

Obiter

That the Minister could have written to the first-named
Applicant and/or to the children stating that several
applications were deemed to exist. The principle of family
unity is central to asylum and immigration practice. The most
obvious consequence is that where an asylum seeker is
accompanied by his children of tender years and is accorded
refugee status, it obviously enures to the benefit of the
children. Paragraph 185 of the UNHCR Handbook states that
“the principle of family unity operates in favour of
dependants and not against them.”

Held by Finnegan J, Denham, Geoghegan and Kearns JJ.
concurring, allowing the appeal and making an order of
certiorari quashing the children’s deportation orders, that on
an application by a parent of a minor child the Minister could
deal with the application without having regard to the minor,
that if the application succeeds the minor should be given
refugee status, that if the application is unsuccessful the
minor is entitled to apply for recognition of his refugee status
based on his own circumstances and reasons. That the
UNHCR Handbook does not envisage the parent’s
application as being aso an application on behalf of the
minor, nor that on failure of the parent’s application the status
of the minor should be determined without regard to his
individual circumstances or reasons. That the Minister was
thusin error in treating the application as one on behalf of the
children aso. That the mother’s application was not an
application by the children but, if successful, they would
benefit via the principle of family unity. That there was no
application by the children, and therefore section 3(2)(f) of
the Immigration Act 1999 could not apply to them.

Casecited
VZ v Minister for Justice [2002] 2 IR 135



OO and Orsv The Minister for Justice and Anor,
High Court, Peart J., 3" July 2007

JUDICIAL REVIEW - LEAVE - CERTIORARI -
REFUGEE APPLICATIONS COMMISSIONER - NIGERIA
— ERROR OF FACT - ERROR OF LAW - SAFE
COUNTRY OF ORIGIN - FAILURE TO SPECIFY
GROUND - AFFIDAVITS

Facts

The Applicants were a Nigerian husband and wife and their
four children, two of whom were Irish citizen children. The
mother had been granted residency pursuant to the IBC05
scheme. The father had been refused residency under that
scheme on the basis that he had not lived continuously in the
State since the birth of the children. The father had been
issued with a deportation order dated before the births of his
Irish children. The father was deported to Nigeria in October
2004, returned to Ireland illegally, and was arrested in June
2007 and detained under s5 Immigration Act 1999. This
arrest led to a letter being written on the father’s behalf
seeking residency on the basis of his family and domestic
circumstances and parentage of Irish children. The
Applicants sought leave by way of judicial review and an
injunction to restrain the father’s deportation pending the
judicial review hearing. The Applicants contended that the
Minister had failed to consider the family-based
Constitutional and ECHR rights of the mother and children,
and submitted that the deportation order should not be
executed until those rights had been considered, and that the
father should be entitled to remain in the State pending the
consideration. The father’s various applications contained
patent untruths.

Held by Peart J. in granting leave to apply for judicial
review, that there were arguable grounds for the contention
that the Minister had not considered the Constitutional and
ECHR rights of the Irish children, and that to remove the
father in such circumstances may be in breach of the
requirements under s. 3(1) of the European Convention on
Human Rights Act 2003, given the State’s obligations under
Article 8 of the European Convention on Human Rights.

Held by the Court in declining the application for an
interlocutory injunction, that there was no evidence to show
that irreparable loss would be suffered by any of the
Applicants should the father be deported, that the matters
averred in this regard fell short of demonstrating irreparable
loss, that damages would accordingly be an adequate remedy,
that purely legal matters arose for determination in the
context of which the presence of the father was not required
or necessary, that the balance of convenience accordingly
favoured not granting the injunction, and that as the father’s
conduct was egregious, it would require very compelling
circumstances, which were absent, for the Court to allow
equity to intervenein favour of granting interlocutory relief.
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Omatseye v Minister for Justice, Unreported, High Court, 1%
March 2007, Feeney J.

Yau v Minister for Justice (ex tempore) High Court, 14gh
October 2005, O’Neill J.

FO and Ors v The Minister for Justice and Ors,
High Court, McGovern J., 16th May 2007

JUDICIAL REVIEW - LEAVE - CERTIORARI -
REFUGEE APPLICATIONS COMMISSIONER - NIGERIA
— ERROR OF FACT - ERROR OF LAW - SAFE
COUNTRY OF ORIGIN - FAILURE TO SPECIFY
GROUND - AFFIDAVITS

Facts

The Applicants were a Nigerian woman and her two children,
one of whom was born in Ireland in August 2005. The first-
named Applicant and her older child were refused asylum by
the Refugee Applications Commissioner and, on appeal, by
the Refugee Appeds Tribunal. The Minister made
deportation orders against those applicants. Applications for
asylum were subsequently submitted on behalf of the two
children. The Minister refused to give consent to the older
child to make a fresh application. The Commissioner refused
the younger child’s application. The Applicants sought leave
to apply for judicial review for an order of certiorari quashing
the decision of the Commissioner recommending that the
younger child be refused asylum on various grounds
including, inter alia, that there was a fundamental error of
law and fact in the Commissioner’s s. 13 report in that it
stated that Nigeria had been designated a safe country of
origin, when it had not been so designated.

Held by McGovern J. in granting leave to apply for judicia
review by way of certiorari, that there were substantial
grounds for the Applicants’ contention that the Commissioner
considered the application on the basis of afundamental error
of fact which gave rise to a presumption under s. 11A of the
Refugee Act, 1996, notwithstanding that the matter was
raised for the first time in the Applicant’s legal submissions.
The Court aso stated that information averred to by an
employee of the Commissioner’s office on behaf of the
Commissioner should have come from the Authorised Officer
of the Commissioner. The Court directed that an affidavit
dealing with the issue be furnished to the Court from the
Commissioner who determined the application.

Cases

McGoldrick v An Bord Pleanala [1997 1 IR 497

Sefan v The Minister for Justice, The Supreme Court

The Sate (Abenglen) v Dublin Corporation [1984] IR 381

John Stanley BL



Reflections from a European Perspective on
Intolerance towards Muslims

by Ambassador Omiir Orhun,
Personal Representative of the OSCE Chairman-in-Office on
Combating Intolerance and Discrimination against Muslims

In March of this year the National Consultative Committee
on Racism and Interculturalism and the British Council co-
hosted in the Morrison Hotel a Roundtable Discussion on
Issues Facing British and Irish Muslims. The Roundtable
Discussion closed with the following Reflections from
Ambassador Omiir Orhun.

We live in a globalized world. Different forms and shapes of
globalization have changed our societies and have brought
about new challenges. One of these challenges is ignorance;
ignorance about the other; ignorance of other peoples,
cultures, religions. And ignorance leads to fear, mostly based
on false premises. Ignorance of this kind can only be
overcome through dialogue, education and understanding.
Coming to the topic on hand, | would like to make some
closing reflections based on five I’s and one F.

I- Image of Idam and Muslimsin the West:

Although there are some who argue to the contrary, | reject
the notion that Islam is the enemy of the Western civilization.
In that respect, it must also be underlined that Islam and
Muslims are not a monolithic entity prone to al kinds of
extremism. On the other hand, we have to make a distinction
between those who claim that Islam is a threat to the West,
and those who advocate that Islam is a challenge to the West.
As one of the three Abrahamic religions, ISlam of course is
not a threat; but it may be a challenge, since Islam and
Islamic countries have the potential of coming to terms with
the modern contemporary world. In that sense, the Idlamic
world is in a vibrant process of recovering its true identity
and intellectua heritage. In short, ISam and Muslims cannot
be considered as a distant phenomenon, but their presence in
the West is now an undeniable fact.

[1- Identification of the Problem:

Despite al efforts for the protection and promotion of human
rights, acts related to racism, xenophobia and discrimination,
as well as related intolerance persist in al societies. The
resurgence of intolerance and discrimination against
Muslims, especialy after September 11, coupled with related
racist tendencies challenge the exercise of fundamental
human rights and freedoms of Muslims particularly in the
Western countries. In spite of tangible progress in elimination
of ingtitutionalized and structured forms of discrimination,
many countries still experience new and mounting waves of
bias, exclusion and violence against Muslim groups and
peoples. Different international organizations have
recognized the need to struggle against al forms and
manifestations of discrimination and intolerance, and have
significantly strengthened their profile in this respect. As |
just mentioned, Muslim communities in Western Europe and
North America are experiencing an increasingly hostile
environment towards them. This environment is characterized
by suspicion and prejudice at times going back to history;
ignorance; negative or patronizing imaging; discrimination
including in housing and employment; stereotyping all
Muslims or IsSlam in general as “terrorist, violent or otherwise

unfit”; lack of provision, recognition and respect for Muslims
in public institutions;, and attacks, abuse, harassment and
violence directed against person perceived to be Muslim and
against mosques, Muslim property and cemeteries. Although
personaly | do not like that term, this phenomena is called
Islamophobia, which can also be defined in short as “fear or
suspicion of Islam, Muslims and matters pertaining to them”.
Islamophobia has existed for a very long time, abeit in a
rather subdued form, and is deeply rooted in prejudice.
However, it became a topica issue since 2001, with
devastating effects not only on the lives of the Muslim
communities, but also on the societies where they live.
Islamophobia, whether in the shape of intolerance and
discrimination, or whether in the form of violence, is a
violation of human rights and is athreat to social and political
cohesion. It is obvious that 1slamophobia is seen in countries
where Islam is not observed by the majority of the
population. All  major international human rights
organizations have recognized that negative connotations of
Islamophobia may lead to exclusion and self-exclusion of
especially younger generations, with obvious negative results
in terms of self esteem and socia integration. It is aso
acknowledged that, persistent forms of Islamophobia and in
particular its repercussions through the mass media represent
athreat to peace, stability and democracy.

I'11- Identification of the root-causes:

a) Sructural root-causes:- Formal relations or lack of
such relations between the State and the Muslim
communities - A vicious circle — or catch 22: “lack of
proper knowledge of the language of the country of
residence, improper housing, improper or insufficient
education, leading to unequal access to the labor
market” - Net result: sense of being rejected,
stigmatization, marginalization, leading to lack of
confidence in the State. (Such people are more prone
to crime and illega activities, as well as more
susceptible to radical propaganda.)

b) Perceptional and behavioral root-causes:

- prejudice - aso against persons perceived to be
Muslim

- negative sentiments and display of such sentiments

- mediacoverage - misrepresentation

- political discourse - especially by the far right, but
recently by moderates also. (In order to illustrate this
phenomenon, let me quote from an editorial published
in the International Herald Tribune late last year:
“Europe appears to be crossing an invisible line
regarding its Muslim minorities: More people in the
political mainstream are arguing that Islam can not be
reconciled with European values...For years, those
who raised their voices were mostly on the far right.
Now those normally seen as moderates — ordinary
people as well as politicians — are asking whether once
unquestioned values of tolerance and multiculturalism
should have limits. ‘It has become poalitically correct to
attack Islam, and this is making it hard for moderates
on both sides to remain reasonable.”)






